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About ARASA 

Who are we? 

Established in 2002, the AIDS and Rights Alliance for Southern Africa (ARASA) is a regional 

partnership of non-governmental organisations (NGOs) working together to promote a 

human rights approach to HIV/AIDS in Southern Africa. It is constituted in the form of a trust 

and all partner organisations are members of the trust. Three steering committees, 

comprising trust members, act as advisory boards for the three ARASA programme areas: 

training and awareness raising, regional treatment literacy and advocacy and lobbying. 

What do we do? 

 Advocacy and Lobbying; 

 Training and Awareness Raising; and 

 Capacity building for access to HIV/AIDS & TB treatment and prevention. 

Central to all the programme areas is the recognition that the protection of human rights 

remains critical to a successful response to HIV, AIDS and TB. HIV-related stigma and 

discrimination remain major obstacles to meeting the target of universal access to HIV 

prevention, care and treatment. Protection of human rights, both for those vulnerable to 

HIV infection and those already infected, is not only a right, but also produces positive 

public health results against HIV. The denial of human rights such as the rights to non-

discrimination, gender equality, information, education, health, privacy and social assistance 

increases both vulnerability to infection as well as the impact of the epidemic. 

 

!w!{!Ωǎ ŎŜƴǘǊŀƭ ƻǇŜǊŀǘƛƻƴŀƭ ǎǘǊŀǘŜƎȅ ƛǎ ǘƻ ǳǘƛƭƛǎŜ ǘƘŜ !w!{! ǇŀǊǘƴŜǊǎƘƛǇ ǘƻ build and 

strengthen the capacity of civil society, with a particular focus on organisations of people 

living with HIV and AIDS (PLHIV), to effectively advocate for a human rights approach to 

HIV/AIDS and TB in Southern Africa. 

Vision 

A Southern Africa in which human rights are at the centre of all responses to HIV/AIDS and 

TB and in which the rights of PLHIV are respected and protected and socio-economic rights ς 

the denial of which fuels the epidemic ς are respected, protected and fulfilled. 

Mission 

To promote a human rights approach to HIV/AIDS and TB in Southern Africa through 

capacity building and advocacy. 
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For further information about ARASA please contact 

Michaela Clayton or Maggie Amweelo   

                                                                                                                                                                                                                                                                                           

ARASA, PO Box 97100, Maerua, Windhoek, Namibia 

 

Tel:  264 61 300381 Fax: 264 61 227675   

Email: michaela@arasa.org.na / maggie@arasa.org.na   

Website: www.arasa.info 
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About the Report 

Aim 

The Report is a guide to HIV/AIDS and human rights in the Southern African region. It seeks 

to: 

 Describe the extent to which SADC countries have used and implemented selected 

guidelines from the International Guidelines on HIV/AIDS and Human Rights 

 Describe good legal, policy and human rights practices in relation to HIV and AIDS 

 Outline key human rights challenges facing PLHIV in the SADC region. 

Background  

In 2006, on the tenth anniversary of the Joint United Nations Programme on HIV/AIDS 

ό¦b!L5{ύΩ LƴǘŜǊƴŀǘƛƻƴŀƭ DǳƛŘŜƭƛƴŜǎ ƻƴ IL±κ!L5{ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎΣ !w!{! ŎƻƴŘǳŎǘŜŘ 

research to evaluate the extent to which the International Guidelines were being used and 

ƛƳǇƭŜƳŜƴǘŜŘ ƛƴ ǘƘŜ {!5/ ǊŜƎƛƻƴΦ ¢Ƙŀǘ wŜǇƻǊǘΣ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ǘƘŜ Ψнллс wŜǇƻǊǘΩΣ ŜȄŀƳƛƴed 

{!5/ ŎƻǳƴǘǊƛŜǎΩ ǊŜǎǇƻƴǎŜ ǘƻ IL±κ!L5{ ƛƴ ŀƭƭ ƪŜȅ ŀǊŜŀǎ ǊŜŎƻƳƳŜƴŘŜŘ ōȅ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ 

Guidelines, to determine the existence of: 

 Structures and Partnerships to support a multi-sectoral response to the epidemic 

 A Legal and Policy Framework to protect and promote the rights of people infected and 

affected by HIV/AIDS and 

 An enabling environment for people vulnerable to HIV and AIDS. 

This Report is an updated version of the 2006 Report. It explores the key human rights 

developments in the region since the publication of the last report in April of 2007. Key 

differences between this and the previous report are the following: 

 The 2009 Report compares regional progress not only in terms of the International 

Guidelines on HIV/AIDS and Human Rights, but also in terms of the new Model Law on 

HIV/AIDS adopted by the SADC Plenary Assembly in November 2008. 

 The 2009 Report has a narrower focus and deals with the two priority areas of concern 

for SADC countries highlighted in previous years, namely laws and policies that protect 

rights of PLHIV to equality and non-discrimination and those that promote access to 

health care.  

Overview of the 2009 Report  

The first chapter describes the context for the report, including the most current statistics 

on HIV prevalence in the region. It explains the human rights context and the gains that 

have been made in protecting the human rights of people infected and affected by 
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HIV/AIDS.  It also contains a section on the International Guidelines on HIV/AIDS and Human 

Rights and the regional human rights response.   

 

Chapter Two evaluates the steps taken to create a protective legal and policy framework on 

HIV, AIDS and human rights. It focuses on areas where the most legal reform has taken 

place, namely anti-discrimination laws and the criminal law. It also includes a section on 

enforcement measures. The chapter concludes with a discussion of the key human rights 

issues in the region. 

 

Chapter Three reviews the progress made by states towards creating laws, policies and 

programmes to promote universal access to health care. It examines recent developments 

towards developing HIV-specific public health laws, regulating HIV testing, providing ARVs 

and programmes for the prevention of mother-to-child transmission (PMTCT). As with 

Chapter Two, this chapter also concludes with a discussion of the key human rights issues 

around access to health care. 

 

The final chapter sets out a number of broad conclusions that can be made on the extent to 

which SADC countries are reforming laws, policies and practices as required by international 

and regional standards. It summarises the key changes that have taken place in the last two 

years and concludes with an advocacy agenda for the next two years. 

 

Methodology 

The report is based on information obtained through three different methodologies: 

 Questionnaires were distributed to NGOs working on HIV as a human rights issue in the 

SADC region, as well as all ARASA partners in the region. In total 111 questionnaires 

were distributed (see Table 1, below). A shorter and slightly modified questionnaire was 

developed and submitted to the government department responsible for HIV and AIDS 

in each SADC country. 

 Key Informant Interviews, based on the same questionnaire, were held with ARASA 

partners at the ARASA Partnership Forum on the 18 ς 19 November 2008. In total 12 

partners participated in the interviews. 

  A desk review of all literature and other material on HIV and human rights in SADC was 

conducted. Information was accessed from the internet, journals, NGO publications and 

newspapers. A large body of information was obtained from the 2008 Country Reports 

on the National Response to the UNGASS Declaration of Commitment on HIV/AIDS. 
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Table 1: No of questionnaires sent and returned in SADC 

 

 

Strengths and Limitations  

The 2009 Report was able to obtain more detailed information than previously in some 

respects, due to three factors: 

 

 The narrower focus of the research, focusing on key aspects of law and policy where 

SADC countries have been seen to respond 

 The increasing availability of information on law and policy in Southern Africa over the 

internet and through research reports 

 The face-to-face interviews with staff in ARASA partner organisations. 

 

However, the research was limited by a number of factors including the following: 

 

 Time Frames: The questionnaires were sent out between July and August 2008 when 

many NGOs were preparing for and attending the International AIDS Conference in 

Mexico. This may have accounted for the poor response rate. 

 Resources: The funding available for the project was limited and did not allow for 

country visits to source primary documents or to verify information; 

COUNTRY NO OF QUESTIONNAIRES RETURNED /  

NO OF QUESTIONNAIRES SENT OUT 

NGOs ARASA Partners Government 

ANGOLA 0/2 0/1 0/1 

BOTSWANA 1/6 1/1 0/1 

DRC 1/9 1/1 0/1 

LESOTHO 0/9 1/1 0/1 

MADAGASCAR 0/3 0/1 0/1 

MALAWI 0/13 ½ 0/1 

MAURITIUS 0/1 1/1 0/1 

MOZAMBIQUE 0/6 1/1 0/1 

NAMIBIA 0/5 1/1 0/1 

SOUTH AFRICA 0/6 1/1 0/1 

SWAZILAND 0/6 0/1 0/1 

TANZANIA 1/12 ½ 0/1 

ZAMBIA 0/18 2/2 0/1 

ZIMBABWE 0/15 ½ 0/1S 
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 Language barriers: The English-speaking researchers found it difficult to obtain 

information from the French and Portuguese speaking countries, despite the 

questionnaire having been translated. 

 Poor responses from other NGOs and from government: The difficulties in identifying, 

contacting and getting responses from other NGOs (non-ARASA partners), coupled with 

the poor response from government limited the depth of the research. Future updates 

of the Manual may have to focus on obtaining this information from ARASA partners.  
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Chapter One: Background to HIV/AIDS in SADC 
 

άbƻ ŘƛǎŜŀǎŜ ƛƴ ƘƛǎǘƻǊȅ Ƙŀǎ ǇǊƻƳǇǘŜŘ ŀ ŎƻƳǇŀǊŀōƭŜ ƳƻōƛƭƛȊŀǘƛƻƴ ƻŦ ǇƻƭƛǘƛŎŀƭΣ ŦƛƴŀƴŎƛŀƭ ŀƴŘ ƘǳƳŀƴ 

resources and no development challenge has led to such strong leadership and ownership by the 

ŎƻƳƳǳƴƛǘƛŜǎ ŀƴŘ ŎƻǳƴǘǊƛŜǎ Ƴƻǎǘ ƘŜŀǾƛƭȅ ŀŦŦŜŎǘŜŘέ
1
 

ά[Ŝǘ ǳǎ ƴƻǘ ŜǉǳƛǾƻŎŀǘŜΥ ŀ ǘǊŀƎŜŘȅ ƻŦ ǳƴǇǊŜŎŜŘŜƴǘŜŘ ǇǊƻǇƻǊǘƛƻƴǎ ƛǎ ǳƴŦƻƭŘƛƴƎ ƛƴ !ŦǊƛŎŀΦ !L5{ ƛƴ !ŦǊƛŎŀ 

today is claiming more lives than the sum total of all wars, famines, floods and the ravages of deadly 

diseases such as malaria.  It is devastating families and communities, overwhelming and depleting 

ƘŜŀƭǘƘ ŎŀǊŜ ǎŜǊǾƛŎŜǎ ŀƴŘ ǊƻōōƛƴƎ ǎŎƘƻƻƭǎ ƻŦ ōƻǘƘ ǎǘǳŘŜƴǘǎ ŀƴŘ ǘŜŀŎƘŜǊǎ Χ !L5{ ƛǎ ŎƭŜŀǊƭȅ ŀ ŘƛǎŀǎǘŜǊΣ 

ŜŦŦŜŎǘƛǾŜƭȅ ǿƛǇƛƴƎ ƻǳǘ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ Ǝŀƛƴǎ ƻŦ ǘƘŜ Ǉŀǎǘ ŘŜŎŀŘŜǎ ŀƴŘ ǎŀōƻǘŀƎƛƴƎ ǘƘŜ ŦǳǘǳǊŜΦέ2 

 

1.1 The HIV/AIDS Epidemic in SADC3 

Sub-Saharan Africa continues to bear the global burden of HIV infection and AIDS deaths.  Of 

the people living with HIV throughout the world, 67% live in sub-Saharan Africa and in 2007, 

75% of all AIDS-related deaths occurred here.  Southern Africa is worst hit: in 2007, 22 

million men, women and children were living with HIV and 1.9 million were newly infected.  

Over one third of all those living with HIV live in SADC countries and 38% of all AIDS related 

deaths took place there.   

Seven SADC countries have national prevalence rates above 15%, namely Botswana, 

Lesotho, Namibia, South Africa, Swaziland, Zambia and Zimbabwe. 

Table 2: HIV Prevalence Rates in SADC countries 

COUNTRY ADULT % 

15-49 yrs 

ADULT No. 

15 yrs + 

WOMEN 

No. 

15 yrs + 

ADULT & CHILDREN No. 

     

ANGOLA 2.1 180 000 110 000 190 000 

BOTSWANA 23.9  280 000 170 000 300 000 

DRC     

                                                             
1 UNAIDS, 2008 Global AIDS Epidemic Update, p 13 
2
 Nelson Mandela, 13

th
 International AIDS Conference, Durban, 2000. 

3 UNAIDS 2008 Report on the Global AIDS Epidemic. 
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LESOTHO 23.2  260 000 150 000 270 000 

MADAGASCAR 0.1  13 000 3 400 14 000 

MALAWI 11.9  840 000 490 000 930 000 

MAURITIUS 1.7  13 000 3 800       13 000 

MOZAMBIQUE 12.5  1 400 000 810 000 1 500 000 

NAMIBIA 15.3  180 000 110 000 200 000 

S.AFRICA  18.1  5 400 000 3 200 000 5 700 000 

SWAZILAND 26.1  170 000 100 000 190 000 

TANZANIA 6.2 1 300 000 760 000 1 400 000 

ZAMBIA 15.2 980 000 560 000 1 100 000 

ZIMBABWE 15.3  1 200 000 680 000 1 300 000 

Source: UNAIDS 2008 Report on the Global AIDS Epidemic. 

1.1.1 Children 

Ninety percent of children who die of AIDS related causes die in sub-Saharan Africa and  in 

2007, 270 000 children below the age of 15 years died of AIDS-related illnesses.  Child HIV 

infections appear to be levelling off in the region, a function of the apparent stabilising of 

HIV infection in women and the increasing coverage of programmes to prevent mother-to-

child transmission of HIV (PMTCT) for pregnant women living with HIV. 

1.1.2 Women 

Women continue to be disproportionately infected and affected in sub-Saharan Africa.  

Nearly 60% of all people living with HIV in this region are women. Young women between 

the ages of 15 ς 24 years are more likely to be infected than their male peers. 

1.2 Human Rights within the SADC Region 

Discussions and debates about human rights in SADC in the past year have been dominated 

and over-shadowed by the renewed conflict in the Democratic Republic of Congo (DRC) and 

the brutal regime of Robert Mugabe in Zimbabwe.  In the DRC, thousands have been killed, 

many women have been raped and sexually assaulted and 1.2 million Congolese have been 

displaced in North and South Kivu.  The atrocities of political repression, which include 

torture and kidnapping of human rights activists in Zimbabwe, have recently been eclipsed 

by the humanitarian catastrophe, with the complete breakdown of the health system, food 
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insecurity amongst the majority of both the rural and urban population and over 60 000 

people infected by cholera. 

Many other countries, despite being relatively stable democracies, are plagued by on-going 

and deep patterns of human rights abuses, including violence against women, homophobia 

and violations of the rights of prisoners and other vulnerable groups.   

The many competing human rights issues in SADC have both created opportunities to raise 

and address HIV-related human rights abuses and obscured the violations that continue to 

hinder efforts to expand access to prevention, treatment, care and support.   

1.3 HIV/AIDS as a Human Rights Issue 

The right to affordable treatment for HIV has dominated the agenda of human rights 

activists in Southern Africa for the past decade.  A combination of international mobilisation 

of human rights organisations and grass roots movements, strategic litigation and high level 

ŀŘǾƻŎŀŎȅ ŦƻŎǳǎǎŜŘ ǘƘŜ ǿƻǊƭŘΩǎ ŀǘǘŜƴǘƛƻƴ ƻƴ ǘƘŜ ǇǊŜǾŜƴǘŀōƭŜ IL±-related deaths of men, 

women and children in some of the poorest countries in the world.  The revision of 

Guideline 6 of the UNAIDS International Guidelines on HIV/AIDS and Human Rights in 2002 

reflected the acceptance of access to treatment as a fundamental human right and spurred 

on local, regional and international action to expand access to life saving treatment.  

At the United Nations High Level Meeting on AIDS in 2006, the world committed itself to 

achieving universal access to prevention, treatment, care and support by 2010.  In the 2008 

report assessing progress, UN agencies noted that substantial progress has been made, 

ƛƴŎƭǳŘƛƴƎ άǳƴǇǊŜŎŜŘŜƴǘŜŘ ǎŎŀƭŜ ǳǇ ƻŦ ǘǊŜŀǘƳŜƴǘέΦ4  In 2007, a million more people, the 

majority living in poor countries, were able to access treatment.  Progress has also been 

made in expanding access to vertical prevention programmes.  In 2004, only 10% of 

pregnant women in low- and middle-income countries received antiretroviral drugs to 

prevent vertical HIV transmission.  In 2007, this number had jumped to 33%. 

Some of the most dramatic progress has taken place in Southern Africa.  SADC countries 

reported increases in the numbers of people receiving medication, with 9 countries5 

reporting an increase of 10% or more by December 2007.  

An increasingly vibrant and powerful HIV and human rights movement in the region has 

continued to press national governments and SADC to ensure that human rights remain a 

central concern of national responses to HIV/AIDS.  A review of the legislation and policy in 

all fourteen SADC countries during January 2009 shows that all of them either had a law or 

national policy prohibiting unfair discrimination against people living with HIV or AIDS.  In 

order to assist SADC countries to continue to develop effective legal frameworks to address 

                                                             
4 UNAIDS 2008 Report on the Global AIDS Epidemic, p5.  
5
 Angola, Democratic Republic of Congo, Lesotho, Malawi, Mozambique, Namibia, Swaziland, Tanzania and 

Zambia. 
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HIV and AIDS, the Southern African Parliamentary Forum (SADC) produced a model law on 

HIV and AIDS in 2008.   The model law explicitly promotes a human rights and gender 

sensitive approach to HIV-ǊŜƭŀǘŜŘ ƭŜƎƛǎƭŀǘƛƻƴ ŀƴŘ ŀƛƳǎ ǘƻ ΨŜƴǎǳǊŜ ǘƘŀǘ ǘƘŜ ƘǳƳŀƴ ǊƛƎƘǘǎ ƻŦ 

those vulnerable to HIV and people living with or affected by HIV are respected, protected 

ŀƴŘ ǊŜŀƭƛǎŜŘ ƛƴ ǘƘŜ ǊŜǎǇƻƴǎŜ ǘƻ !L5{ΦΩ6   

There is still, however, a need to be vigilant against actual and potential erosions of the 

gains that have been made.  During research for this report, ARASA partners were asked to 

identify the key human rights issues that were facing them in the region. Of the 13 countries 

which responded to this question7, the most significant issue raised was the limited access 

to anti-retrovirals (ARVs), particularly in rural areas. Despite the progress made in scaling up 

access to treatment, only two countries8 are providing treatment to more than 70% of those 

in need, while five9 have not yet been able to ensure treatment access to one quarter of 

those who require it.  

Another key issue raised by ARASA partners is the continued existence of discriminatory 

laws and practices in SADC countries that hamper efforts to respond to HIV and AIDS. 

Around 46 % of ARASA partners surveyed cited the lack of access to condoms in prisons as a 

key issue. Since many SADC countries still have laws criminalising same sex relationships, 

service providers are unable to reach this population with prevention, treatment, care and 

support services. A further 30% of those surveyed reported various other forms of 

discrimination as the most significant issue facing them, citing examples such as HIV testing 

for purposes of discrimination amongst the military, as well as discrimination against 

marginalised groups. 

The marginalisation of migrants and displaced people has always been an issue in Southern 

Africa, where war, conflict and poverty have forced people from their homes and 

communities in various countries over the years. The vulnerability of displaced populations  

was increasingly apparent in 2008 with the displacement of over a million people in the DRC 

due to conflict, the ongoing numbers of Zimbabweans fleeing their country to escape 

violence, hunger and cholera and the waves of xenophobic violence in South Africa forcing 

around 100 000 immigrants from their homes into makeshift camps. As a result, access to 

health care for migrant and mobile populations is re-emerging as a key issue of concern in 

the region. 

This report suggests that harmful HIV-related behaviour seems to be a major preoccupation 

for legislators in SADC and shows a continuing trend to address these concerns in ways that 

undermine the human rights of people living with HIV.  While the SADC model legislation 

does not contain provisions criminalising the transmission of HIV, model laws recently 

                                                             
6 Section 1 (b) of the SADC model law on HIV/AIDS. 
7  No information was received from Angola. 
8
 Botswana and Namibia. 

9 Democratic Republic of Congo, Madagascar, Mauritius, Mozambique, Zimbabwe. 
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developed by West African legislators that contain over-broad criminalisation provisions 

may have influenced some legislators in the SADC region.   

Increasing concerns about the scale of deaths from AIDS, the slow uptake of Voluntary 

Testing and Counselling (VCT), the late enrolment of many people living with HIV in 

treatment programmes and the urgent need to expand access to treatment continue to lead 

to calls to reassess testing models. Although the predominant model of HIV testing in the 

region is still VCT, almost all SADC governments have introduced some form of routine 

offers of testing to pregnant women. In addition, new HIV-related legislation enacted by 

Tanzania, the DRC and Mozambique does not unequivocally affirm the right to 

confidentiality of HIV status and the laws are particularly ambivalent on the issue of partner 

notification.  

As the statistics show earlier in this chapter, women in the SADC region bear the brunt of 

the epidemic.  Over 40% of the countries surveyed for this report regarded rape and 

domestic violence as significant problems. While some progress has been made in 

developing legislation to protect women from gender-based violence, several countries 

have not developed adequate legal responses to violence against women.  Even where laws 

do exist, implementation is inadequate and services are not available to support the 

survivors of gender-based violence.  For example, although nine SADC countries now offer 

post-exposure prophylaxis (PEP) to survivors of sexual assault, NGOs report that women are 

often unable to access these services within the prescribed 72 hour time period. Despite 

more women than men being able to access treatment in the region, it is of grave concern 

that only 12% of pregnant women enrolling in PMTCT programmes were assessed for access 

to anti-retrovirals for their own health.10 

Table 3: Key human rights issues as identified by ARASA partners surveyed in 200811 

COUNTRY TB DISCRIMINATION LIMITED LEGAL 

PROTECTION FOR 

GENDER 

VIOLENCE 

CONDOMS 

IN PRISON 

TESTING 

SOLDIERS 

ACCESS 

TO ARVS 

CRIMINAL 

LAW & HIV 

Botswana X X      

DRC   X     

Lesotho  X   X X  

                                                             
10

 WHO, Towards Universal Access. Scaling Up Priority HIV/AIDS Interventions in the Health Sector. Progress 
Report 2008, p 94 
11 Other issues identified by ARASA partners included discriminatory inheritance laws, lack of access to ARVs 

for prisoners, weak counselling services, lack of legal representation for PLHIVs and limited laws that preclude 

men from being able to rape their wives. 

 



[15] 

 

Madagascar        

Malawi    X X X X 

Mauritius  X      

Mozambique   X X  X  

Namibia    X X X X 

South Africa X   X  X  

Swaziland        

Tanzania  X  X  X  

Zambia        

Zimbabwe    X  X  

 

1.4 The International Guidelines on HIV/AIDS and Human Rights 

The International Guidelines remain the only international guidance that describes, in detail, 

the responsibilities of governments towards creating a human rights-based response to 

HIV/AIDS.  The Guidelines are made up of twelve guidance points and each one describes 

appropriate legislative and other responses that are required for an effective public health 

response to the epidemic.  

The key points set out in the guidelines are: 

 DǳƛŘŀƴŎŜ ƻƴ Ƙƻǿ ǘƻ ƛƳǇǊƻǾŜ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ŀōƛƭƛǘȅ ǘƻ Ŏƻ-ordinate a multi-sectoral 

response to HIV/AIDS - for example, by establishing an inclusive and participatory 

National AIDS Council; 

 Guidance on law reform to promote a rights-based response to the HIV epidemic - for 

example, developing equality legislation to protect PLHIVs from unfair discrimination; 

 Guidance on law reform to support public health interventions - for example, 

introducing laws that support treatment programmes by allowing the importation of 

drugs; and 

 Guidance on creating a supportive environment for groups vulnerable to HIV or affected 

by HIV ς for example, law reform decriminalising homosexuality. 

 

In 2002, Guideline 6 of the International Guidelines was revised. The new version makes it 

clear that governments are under a duty to develop a legal and policy framework that 

promotes access to antiretroviral treatment through the public health services.  
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1.5 SADC Responses to HIV/AIDS 

The Southern African Development Community (SADC) consists of 15 countries: 

Angola, Botswana, Democratic Republic of Congo, Lesotho, Madagascar, Malawi, Mauritius, 

Mozambique, Namibia, South Africa, Swaziland, Seychelles, Tanzania, Zambia, Zimbabwe.12 

All SADC countries are members of the African Union. 

Both the Organisation of African Unity (OAU) and the African Union (AU) have issued a 

number of statements and guidelines on HIV and human rights.  These include: 

 The Grand Baie Declaration (1999), which highlights the importance of dealing with 

human rights issues in Africa; 

 The Abuja Declaration on HIV/AIDS, Tuberculosis and other Related Infectious Diseases 

and the Abuja Framework for Action for the Fight against HIV/AIDS, Tuberculosis and 

Other Related Infectious Diseases (2001); and 

 The African CƻƳƳƛǎǎƛƻƴ ƻƴ IǳƳŀƴ ŀƴŘ tŜƻǇƭŜΩǎ wƛƎƘǘǎ wŜǎƻƭǳǘƛƻƴ ƻƴ IL±κ!L5{ (2001) 

that deals with the impact of HIV on the human rights of Africans. 

 

SADC has also drafted a number of protocols and codes over the years such as: 

 The Code on HIV/AIDS & Employment (1997), which aims to consolidate national 

employment codes on HIV/AIDS-related issues and sensitise employers to these issues; 

 The SADC Health Protocol (1999), which specifically deals with HIV, AIDS and STIs and 

aims to promote prevention and management policies that work towards an inter-

sectoral response to the epidemic; 

 The SADC Declaration on HIV/AIDS (July 2003), which shows a commitment to address 

the epidemic through multi-sectoral intervention. The updated SADC HIV/AIDS Strategic 

Framework and Programme of Action (2003 ς 2007) was also adopted recently; 

 The Declaration of HIV/AIDS (2003) issued by the Council of Ministers of SADC at 

Maseru, which promotes multi-sectoral strategies to respond to HIV/AIDS; and 

 The Protocol on Gender and Development (2008), which commits states to expand 

access to prevention, treatment and support for women who are infected and affected 

by HIV.  It explicitly calls on states to make post-exposure prophylaxis (PEP) available to 

women after sexual assault. 

 

These documents are important as they set a principled human rights framework within 

which countries ought to respond. The SADC Code on HIV/AIDS & Employment has been 

one of the most influential documents on HIV/AIDS and human rights in the region, leading 

                                                             
12  http://www.sadc/int, accessed 11 March 2008. 

http://www.sadc/int
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to extensive legislative and policy changes within SADC countries.  It remains to be seen 

whether the SADC model law on HIV and AIDS will have a similar impact, in the years ahead.  
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Chapter Two: Creating a Protective Environment 
2.1 Introduction 

Developing a protective legal and policy framework based on human rights principles 

requires a commitment to ensuring that: 

 Laws and policies protect people infected and affected by HIV from discrimination; 

 Laws and policies protect vulnerable people, in order to reduce their risk of HIV infection 

and to ensure they are not unfairly targeted in the response to HIV and AIDS; and 

 Laws and policies set standards of appropriate conduct and sanctions if these standards 

are not met. 

 

To meet this commitment states need to audit or review existing legislation and policies to 

ensure that they comply with human rights principles and achieve public health objectives 

of effectively managing the epidemic. This chapter of the Report reviews the progress made 

by governments in the SADC region towards these twin goals. It focuses on three key areas 

in which the most legal and policy reform has taken place, namely: 

 Anti-discrimination laws; 

 Criminal laws; and  

 Enforcement measures. 

2.2 International Guidelines on HIV/AIDS and Human Rights  

The Report focuses on three guidelines relevant to developing a legal and policy framework 

that protects people infected with and affected by HIV/AIDS and prevents inappropriate 

responses to the epidemic. The three relevant guidelines are: 

GUIDELINE 4: CRIMINAL LAWS AND CORRECTIONAL SYSTEMS 

States should review and reform criminal laws and correctional systems to ensure that they are consistent 

with international human rights obligations and are not misused in the context of HIV/AIDS or targeted at 

vulnerable groups. 

GUIDELINE 5: ANTI-DISCRIMINATION AND PROTECTIVE LAWS 

States should enact or strengthen anti-discrimination and other protective laws that protect vulnerable 

groups, people living with HIV/AIDS and people with disabilities from discrimination in both the public and 

private sectors, that will ensure privacy and confidentiality and ethics in research involving human subjects, 

emphasise education and conciliation and provide for speedy and effective administrative and civil remedies. 

GUIDELINE 11: MONITORING AND ENFORCEMENT MECHANISMS 

 States should ensure monitoring and enforcement mechanisms to guarantee the protection of HIV-related 
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human rights, including those of people living with HIV/AIDS, their families and communities. 

 

2.3 Progress in Implementation 

In all 14 of the SADC countries surveyed, steps have been taken towards developing a legal 

or policy framework to respond to HIV and AIDS.  

2.3.1 Models of HIV/AIDS Law and Policy Reform within SADC Countries  

International and Regional Standards 

The International Guidelines on HIV/AIDS and Human Rights do not specify a particular law 

and policy reform model. Instead they focus on the steps that must be taken in certain areas 

of the law in order to ensure that the rights of persons infected and affected by HIV are 

protected. 

In 2008 SADC adopted a model law on HIV/AIDS. It proposes that SADC countries adopt a 

comprehensive HIV and AIDS Act aiming at: 

 Providing a legal framework for the review and reform of HIV-related legislation so 

as to ensure that it is in conformity with international human rights standards; 

 Promoting effective prevention, treatment, care and research strategies in relation 

to HIV and AIDS; 

 Ensuring that the human rights of People Living with HIV or AIDS (PLHIV) are 

protected; and 

 Stimulating the adoption of special measures to protect HIV-affected vulnerable or 

marginalised groups. 

   

Discussion of Findings  

 

A January 2009 review of fourteen13 SADC countries showed that all of them had 

undertaken some form of law or policy reform with regard to HIV and human rights. Over 

40% of countries had developed dedicated HIV legislation. A further 35% had reformed 

ŜȄƛǎǘƛƴƎ ƻǊ ƴŜǿ ƭŀǿǎ ōȅ ƛƴǎŜǊǘƛƴƎ ǊŜŦŜǊŜƴŎŜǎ ǘƻ άIL±έΣ άIL± ǎǘŀǘǳǎέ ƻǊ άƘŜŀƭǘƘ ǎǘŀǘǳǎέΦ 

However three countries had established human rights principles in national policies only. 

None of the SADC countries had used disability legislation to protect PLHIV.  

                                                             
13 Seychelles was not reviewed. 
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Table 4: Law and policy reform models 

DEDICATED HIV 

LEGISLATION 

HIV INTEGRATED INTO 

NEW / EXISTING LAWS 

HIV POLICY PROTECTS 

HUMAN RIGHTS 

DISABILITY LAWS USED 

TO PROTECT PLHIV 

Angola Botswana Malawi  

DRC Lesotho Swaziland  

Madagascar Namibia Zambia  

Mauritius South Africa   

Mozambique Zimbabwe   

Tanzania    

 

Dedicated HIV and AIDS Law: Where countries have developed dedicated HIV and AIDS 

legislation, the HIV and AIDS law generally deals with a wide range of issues, reflecting a 

multi-sectoral response to HIV. This approach is to be supported for various reasons: 

 It recognises that HIV is not simply a health issue; 

 It makes laws around HIV and AIDS easily accessible, even for non-lawyers; 

 It can be a speedy means of law reform as it does not require the amendment or 

development of a plethora of different statutes; and 

 It is in keeping with the SADC model law which incorporates a broad range of HIV-

related provisions (ranging from the provision of health care services through to the 

rights of research participants) in one piece of legislation. 

 

Examples of Multi-Sectoral HIV and AIDS public health laws 

Angola has passed the Law on HIV and AIDS, No. 8/04 which deals with: 

ω ¢ƘŜ ǎǘŀǘŜΩǎ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎΤ 

ω Coordination of the response to HIV/AIDS; 

ω The rights and duties of PLHIV, including the rights of prisoners and workers, the right to 

confidentiality and protection from HIV transmission; 

ω HIV information, education and research; and 

ω Prevention, control and treatment of HIV 

 

In Mozambique, the Act on Defending the Rights and the Fight against the Stigmatisation and 

Discrimination of People Living with HIV and AIDS (2008) deals with amongst others: 

ω Rights; 

ω Children Living with HIV or AIDS; 

ω Confidentiality; 
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ω Drug dependant individuals; 

ω Discrimination and abuse; 

ω Education; 

ω HIV testing; 

ω Research; 

ω Employment; 

ω Harmful HIV-related behaviour (voluntary transmission of HIV); and 

ω Offences and penalties.  

 

In Tanzania the HIV and AIDS (Prevention and Control) Act No. 28 of 2008 provides for:  

 Public education; 

 Testing and counselling; 

 Confidentiality; 

 Health and support services; 

 Stigma and discrimination; 

 Rights and obligations of PLHIV; 

 Establishment of a Research Committee; 

 Monitoring and evaluation;  and 

 Offences and penalties. 

 

There may be disadvantages to developing dedicated HIV and AIDS legislation, particularly 

in instances where the legislation is driven by the Ministry of Health:  

 Where the process does not significantly involve other role players and the law does not 

regulate non-health issues, a multi-sectoral response to HIV and AIDS may be 

undermined. There may also be resistance from other ministries who see obligations 

being placed on them in legislation which their department has not developed. 

 Adopting dedicated HIV legislation based on a model law without consideration for the 

local context or needs may result in the inappropriate application of such laws. 

 Where HIV laws do not deal with a wide range of issues or the underlying causes of the 

rapid spread of HIV (such as gender inequality), this may lead to gaps in the national 

response. 

 

In Angola, the Law on HIV and AIDS, No. 8/04 does not deal with childrenΩǎ ǊƛƎƘǘǎΣ ǎƻŎƛŀƭ ǎŜŎǳǊƛǘȅ ƻǊ ƳŜŀǎǳǊŜǎ 

to protect women. 

Likewise the Mauritian HIV and AIDS Preventative Measures Act (2006) has limitations in the sense that it only 

deals with HIV testing, confidentiality, the transmission of HIV and syringe and needle exchange programmes.  

 

Integration of HIV into other law: Other SADC countries have adopted a gradual approach to 

creating a protective legal and policy framework. This system has the advantage of often 



[22] 

 

resulting in a truly multi-sectoral response to the epidemic, with a range of government 

ministries having to take responsibility for legislating to respond to HIV and AIDS. Law 

reform is then not spear-headed by, or seen as the sole responsibility of the Ministry of 

Health.  It also helps to ensure that law and policy deals with broader socio-economic issues 

relating to HIV and AIDS. However, this approach may result in limited law reform. For 

example in two of the SADC countries14 that have adopted this approach, the only area of 

law that has been reformed in the criminal law.  

South Africa is the best SADC country example of how this strategy has resulted in reform in 

various pieces of legislation by the Ministries of Justice and Constitutional Development, 

Social Development, Health and Labour. 

In South Africa, the Department of Social Development recently integrated HIV-related clauses into the reform 

of childcare legislation. The new /ƘƛƭŘǊŜƴΩǎ !Ŏǘ15 has HIV-specific provisions and provisions dealing with the 

άƘŜŀƭǘƘ ǎǘŀǘǳǎέ ƻŦ ŎƘƛƭŘǊŜƴΦ {ŜŎǘƛƻƴ мо ǇǊƻǾƛŘŜǎ ǘƘŀt every child (a person under the age of 18 years) has the 

ǊƛƎƘǘ ǘƻ ǇǊƛǾŀŎȅ ǊŜƎŀǊŘƛƴƎ ǘƘŜƛǊ άƘŜŀƭǘƘ ǎǘŀǘǳǎέΦ ¢ƘŜ !Ŏǘ ŀƭǎƻ ŘŜŀƭǎ ǿƛǘƘ ŀ ŎƘƛƭŘΩǎ ǊƛƎƘǘ ǘƻ ŎƻƴŦƛŘŜƴǘƛŀƭƛǘȅ 

regarding their HIV status. Section 133 says that no person may disclose the fact that a child is HIV positive 

without consent, except in certain defined circumstances.  

Using disability law: None of the countries surveyed have used disability legislation as a 

means of protecting PLHIV. In many developed countries, such as the USA and Canada, 

courts have accepted that HIV is a disability16 and thus protected by disability legislation. 

However, even in South Africa where the Constitution protects disabled persons against 

unfair discrimination,17 the Constitutional Court avoided making a finding that HIV was a 

disability in Hoffmann v SAA.18 It is unclear why SADC countries have not adopted this 

approach but several reasons are suggested: 

 The general trend in the region is to move towards dedicated HIV legislation; 

 There may be a general lack of disability legislation in the region, making express HIV 

protections more appropriate; and 

 Legislators may want to avoid the designation of HIV as a disability. 

                                                             
14  Botswana and Lesotho. 
15  Act No. 38 of 2005. It should be noted that this Act has not as yet been fully operationalised. 
16 Bragdon v Abbott (1998) 524 US 624 and Quebec (Commission des droits de la personne et des droits de la 
jeunesse) v Montreal (City) 2000 SCC 27. 
17

  Section 9, Constitution of the Republic of South Africa Act (1996). 
18  CCT 17/00 
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In Hoffmann v SAA the Appellant argued that he had been unfairly discriminated against on the ground of 

disability, in that South African Airways had denied him employment as a cabin attendant solely because of his 

HIV status. The court found that the discrimination was unfair. However, it did not state whether the finding of 

unfair discrimination was made on the basis of disability or on the basis of his HIV status.19 

In the Mauritian legislation, the HIV and AIDS Preventive Measures Act (2006) expressly excludes HIV from the 

ambit of the term disability: 

ά!ƴȅ ǇŜǊǎƻƴ ǿƘƻ ƛǎ IL± ǇƻǎƛǘƛǾŜ ƻǊ Ƙŀǎ !L5{ ǎƘŀll not be considered as having a disability or incapacity by 

ǾƛǊǘǳŜ ƻŦ ŀƴȅ ŜƴŀŎǘƳŜƴǘέ
20

 

National Policies and Plans on HIV and AIDS: In Malawi, Namibia, Swaziland and Zambia 

human rights principles are established in national policies rather than laws (although a 

draft law has been prepared in Malawi which Parliament hopes to pass during 2009).  All 

SADC countries surveyed21 had developed national plans to address the HIV epidemic. 

Almost 80% of them included references to human rights in their national plans.  Only two 

countries22 appear to make no reference at all to human rights in their plans. 

Table 5: Existence of a national plan that recognises human rights  

COUNTRY NATIONAL PLAN INCLUDES HUMAN RIGHTS 

Angola National Strategy Plan on 

HIV/AIDS 2007 ς 2010 

No reference 

Botswana National Strategic Framework for 

HIV/AIDS 2003 ς 2009 

Yes. Specific focus on improving the 

legal and ethical environment 

DRC National HIV/AIDS Strategic 

Framework 1999 ς 2008 

Yes 

Lesotho National HIV and AIDS Strategic 

Plan 2006 ς 2011 

Yes 

Madagascar No information No information 

Malawi HIV/AIDS Action Framework 

2005 ς 2009 

Yes. Human Rights is one of the 

guiding principles  

Mauritius National Strategic Framework 2007 ς 

2011 

Yes. Emphasis on combating stigma and 

discrimination 

Mozambique National Strategic Plan (PEN II) 2005 

ς 2009 

Yes. Reference to protecting the rights of 

people living with HIV/AIDS 

                                                             
19  Ibid. 
20 Section 3, HIV and AIDS Preventative Measures Act (2006). 
21

  No information was obtained on Madagascar. 
22 Angola and Swaziland. 
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Namibia Medium Term Plan III Yes. Focus on reducing stigma and 

discrimination 

South Africa National Strategic Plan 2007 ς 2011 Yes. Human Rights and Access to Justice 

are a priority area in the plan 

Swaziland National Strategic Plan 2006 ς 2008 No reference but reference to human 

rights in other policies 

Tanzania National Multi-sectoral Framework 

on HIV/AIDS 2008 ς 2010 

Yes. Focus on most at risk populations 

Zambia National HIV and AIDS Strategic 

Framework 2006 ς 2010 

Yes.  

Zimbabwe Zimbabwe National HIV/AIDS 

Strategic Plan 2006 ς 2010 

Yes. Focuses on specific vulnerable 

groups, women, children and sex workers 

 

The inclusion of human rights in national policies and plans appears to be an inadequate 

approach, since these do not create legal obligations, nor do they provide for redress if 

human rights are abused. It is heartening to see that both Mozambique and Tanzania have 

moved from a policy to a legal framework within the last two years. 

In Botswana, there is no legislation that prohibits pre-employment HIV testing, although the National Code of 

Practice on HIV/AIDS and Employment discourages pre-employment HIV testing of employees. 23 In the 

Botswana Building Society (BBS) matter an employee who had been hired as a security assistant was requested 

to undergo an HIV test. After testing HIV positive he was dismissed. Included with the termination letter was a 

copy of the HIV test results.24 The Court of Appeal found that pre-employment testing was not unlawful in 

.ƻǘǎǿŀƴŀ ŀǎ ǘƘŜ bŀǘƛƻƴŀƭ tƻƭƛŎȅ ƘŀŘ άƴŜǾŜǊ ōŜŜƴ ǘǊŀƴǎƭŀǘŜŘ ƛƴǘƻ ƭŀǿ ŀƴŘ όƘŀǎύ ƴƻ ǎǘŀǘǳǘƻǊȅ ŀǳǘƘƻǊƛǘȅέΦ25  

However in a more recent case, the Industrial Court found that an employer had acted unfairly in dismissing an 

employee who voluntarily disclosed his HIV status. The employee was awarded 6 months pay as 

compensation. It remains to be seen whether the Appeal Court will confirm this decision and whether future 

cases will extend similar protection to job applicants, in the absence of specific laws prohibiting pre-

employment testing.
26

 

Conclusions 

 Law reform is required in order to respond to the epidemic appropriately. 

 The adoption of HIV and AIDS public health legislation appears to be an effective and 

expedient legislative strategy for ensuring a wide range of protections for PLHIV. 

 Integrating HIV-related provisions into a range of different laws is also a successful 

legislative strategy, reflecting a commitment to multi-sectoralism, but may slow down 

the law reform process. 

                                                             
23 Op cit note 45. 
24 www.bonela.org, accessed on 1 October 2006. 
25

  BONELA Press release, 10 February 2004.  www.bonela.org, accessed 9 November 2006. 
26  BONELA Press release, 8 August 2008.  www.bonela.org, accessed 11 March 2009. 

http://www.bonela.org/
http://www.bonela.org/
http://www.bonela.org/
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 Where human rights principles are not enshrined in law, they provide limited (if any) 

protection. 

Recommendations 

 Advocate for all SADC countries to develop law reform programmes, based on the result 

of a legal audit that examines: 

o existing relevant laws; 

o the nature of their enforcement; 

o the impact of the laws on the national response to HIV and AIDS (in particular, 

the access and uptake of HIV services and commodities by women, PLHIV and 

populations at risk); and  

o the need for law reform.  

 Advocate for Swaziland, Zambia, Botswana and Lesotho to develop HIV and AIDS 

legislation that involves all key sectors and deals with a wide range of issues.  

 

Table 6: Comparing findings from 2006 - 2009 

Conclusions The 2006 Report recognised that 

some progress had been made in 

terms of creating laws and policies to 

deal with HIV and AIDS. 

The 2009 Report recognises that 

there has been HIV-related law 

reform in all 14 SADC countries 

surveyed. Four more countries 

have adopted dedicated HIV and 

AIDS public health law since the 

last report27 and these laws tend 

to deal with a broad range of 

issues.28  

Recommendations: HIV and 

AIDS Law 

The 2006 Report recommended that 

SADC countries adopt an integrated 

model of law reform. 

This Report recommends 

continued law reform in SADC 

countries based on legal audits. It 

does not recommend a particular 

model of law reform. 

Recommendations: Disability 

Legislation 

The 2006 Report recommended 

research into why disability 

legislation was not being used as a 

model of law reform in SADC. 

Given that disability legislation is 

clearly not a preferred model of 

law reform in SADC, this issue has 

been shelved. 

 

                                                             
27

  The countries are the DRC, Mauritius, Mozambique and Tanzania. 
28  See, for example, the legislation in Mozambique and Tanzania. 



[26] 

 

2.3.2 Reform of Criminal laws 

International and Regional Standards 

Guideline 4 requires states to review and reform their criminal law so as to ensure that it is 

not inappropriately used in the context of HIV/AIDS and that it does not target vulnerable 

groups.  

It is heartening to note that the final version of the SADC model law does not contain 

provisions on criminalisation of HIV transmission, largely as a result of strong lobbying on 

behalf of ARASA and other non-governmental organisations (NGOs) in the region.  

Discussion of Findings:  

In a review of the legislation in fourteen SADC countries in January 2009, it was found that 

further law reform in the field of criminal justice had occurred. Over 40% of SADC countries 

now have special legislation providing for a new offence dealing with harmful HIV-related 

behaviour. Six countries have introduced legislation requiring courts to impose harsher 

sentences on HIV positive rapists29 and two have introduced legislation providing for HIV 

testing of all sexual offenders.30 Legislation in a further four countries gave the courts the 

authority to order HIV testing in certain circumstances.31 

Table 7: Use of criminal law in responding to HIV in SADC countries  

COUNTRY NO HIV-SPECIFIC 

CRIME 

HIV-SPECIFIC 

CRIME 

HARSHER 

SENTENCE FOR 

HIV+ OFFENDER 

COMPULSORY HIV 

TESTING OF SEXUAL 

OFFENDER 

Angola  X No information A judge may order 

testing 

Botswana X  X X 

DRC  X  X  

Lesotho X  X X 

Madagascar  X No information  

Malawi X Proposed law 

before parliament 

  

Mauritius X    

Mozambique  X  A judge may order 

                                                             
29  No information was obtained on the position in Angola, Madagascar and Zambia. 
30

  No information was obtained on HIV testing within the criminal justice system in Zambia. 
31  These countries are Angola, Mozambique and South Africa. 
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testing 

Namibia X Calls for new 

legislation 

X  

South Africa X Calls for new 

legislation 

X A  judge may order 

testing  

Swaziland X    

Tanzania  X  A judge may order 

testing 

Zambia X Calls for new 

legislation 

No information No information 

Zimbabwe  X X  

 

An HIV-Specific Crime: Since the last report, new legislation criminalising the deliberate 

transmission of HIV has been introduced in the DRC, Mozambique and Tanzania. There also 

remain strong calls for the introduction of legislation to criminalise HIV in Malawi, Namibia, 

South Africa and Zambia.  

The reasons behind this preferred response are unclear since:  

 All SADC countries have existing, broad common law or penal code crimes which could 

be used to prosecute persons who deliberately infect others with HIV; 

 The SADC model law does not provide for any criminal offences; and 

 In the last 12 months there has been an increase in advocacy for a human rights 

response to harmful HIV-related behaviour which does not use the criminal law. 

LƴƛǘƛŀǘƛǾŜǎ ǎǳŎƘ ŀǎ ǘƘŜ Ψ10 reasons why the criminalisation of HIV exposure or 

ǘǊŀƴǎƳƛǎǎƛƻƴ ƛǎ ōŀŘ ǇǳōƭƛŎ ǇƻƭƛŎȅΩ by ARASA and the Open Society Initiative use strong 

public health and human rights arguments to show the futility of a criminal law response 

to HIV.32  

 

10 Reasons why the criminalisation of HIV exposure or transmission is bad public policy 

1. Applying the criminal law to HIV exposure or transmission does nothing to reduce the spread of HIV. 

2. Applying criminal law to HIV risk behaviour can actually undermine HIV prevention efforts, not least 

by deterring people from seeking HIV testing.  

3. Applying criminal law to HIV transmission promotes fear and stigma. 

4. Instead of providing justice to women, applying criminal law to HIV transmission endangers and 

further oppresses them. 

                                                             
32

http://health.osf.lt/downloads/news/001_10%20Reasons_Criminalization_draft%20for%20discussion.doc, 
accessed 28 January 2009. 

http://health.osf.lt/downloads/news/001_10%20Reasons_Criminalization_draft%20for%20discussion.doc
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5. Laws criminalising HIV exposure and transmission are drafted too broadly and often punish 

behaviour that is not blameworthy. 

6. No matter how they are drafted, laws criminalising HIV exposure and transmission are often applied 

unfairly, selectively and ineffectively. 

7. There are better ways to punish behaviour that truly is blameworthy. 

8. Laws criminalising HIV exposure and transmission sidestep the real challenges of HIV prevention. 

9. Rather than introducing laws criminalising HIV exposure and transmission, legislators must reform 

laws that stand in the way of HIV prevention and treatment. 

10. Responses to HIV should be based on human rights, including sexual rights. 

 

 

The 2006 Report posited that legislatures may have created HIV-specific crimes in order to 

confirm or clarify the existing legal position (such as in the case of Mozambique, where the 

new law creates a defence that narrows the scope of legal liability), or as a result of political 

pressure.  

Article 52 of the Act on Defending Rights and the Fight against the Stigmatisation and Discrimination of People 

Living with HIV and AIDS (2008) in Mozambique provides: 

άόƛύ !ƴȅ ǇŜǊǎƻƴ ǿƘƻΣ ƪƴƻǿƛƴƎ ƘƛǎκƘŜǊ ǇƻǎƛǘƛǾŜ ǎŜǊƻƭƻƎƛŎŀƭ ǎǘŀǘŜΣ ǘǊŀƴǎƳƛǘǎ IL± ǘƻ ŀƴƻǘƘŜǊ ǇŜǊǎƻƴΣ ǎƘŀƭƭ ōŜ 

punished with a prison term higher than two and up to eight years. 

(2) It is not voluntary transmission when the carrier of HIV did not violate the right to care, or there is no 

ǎƛƎƴƛŦƛŎŀƴǘ Ǌƛǎƪ ƻŦ ƛƴŦŜŎǘƛƻƴΦέ 

There are a number of examples of poor drafting in the new offences created by SADC 

countries. In most instances the vagueness of the terminology and the breadth of the 

provisions violate fundamental rights of PLHIV. In three SADC countries the criminal law is so 

broadly drafted it includes a wide range of negligent acts.  

In the Angolan law No 8/04 the intentional transmission of HIV is a crime and is punishable in terms 

of section 353 of the Penal Code. Additionally, a person who, through negligence, inconsideration or 

failure to observe regulations, infects another, may also be punished under section 368 of the Penal 

Code. 

In Article 53 of the Mozambique Act on Defending the Rights and the Fight against the 

Stigmatisation and Discrimination of People Living with HIV and AIDS (2008) it states: 

ά!ƴȅ ǇŜǊǎƻƴ ǿƘƻ ōŜƛƴƎ ŀ ƘŜŀƭǘƘŎŀǊŜ ǎǘŀŦŦ ƻǊ ƴƻǘΣ ǾƻƭǳƴǘŀǊƛƭȅ ǘǊŀƴǎƳƛǘǎ IL± ǘƻ ŀ ƎǊƻǳǇ ƻŦ ƛƴŘƛǾƛŘǳŀƭǎΣ 

by any means different to sexual transmission, shall be punished with eight to twelve years of major 

ǇǊƛǎƻƴέ 

Sentencing Provisions for Sexual Offenders with HIV: Various SADC countries now have 

provisions for minimum sentences for sexual offenders who are HIV positive.  
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Table 8: HIV status as an aggravating factor in the sentencing of sexual offenders 

 

COUNTRY SENTENCE (UNAWARE OF HIV STATUS) SENTENCE (AWARE OF HIV STATUS) 

Botswana 15 years  

 

Life imprisonment with corporal 

punishment 

DRC Not applicable Life imprisonment 

Lesotho 10 years (first offender) 

Life imprisonment (repeat offender) 

Death penalty 

Namibia Not applicable 15 years for first offenders, 45 years for 

repeat offenders 

South Africa Not applicable Life imprisonment 

Zimbabwe Not applicable 20 years 

 

In the South African case of Nyalungu v State the accused conceded under cross examination that he was 

aware of his HIV status at the time of the sexual offence. The court used the HIV-related sentencing laws to 

sentence him to life imprisonment
33

. 

Of concern, however, is the move in some countries towards introducing harsher sentences 

even where an offender is unaware of HIV status, as well as introducing a civil law standard 

of proof for knowledge of HIV status within a criminal trial. This is problematic as the burden 

ƻŦ ǇǊƻƻŦ ƛƴ ǘƘŜ ŎƛǾƛƭ ƭŀǿ ƛǎ ŀ άōŀƭŀƴŎŜ ƻŦ ǇǊƻōŀōƛƭƛǘƛŜǎέ ǿƘƛƭǎǘ ǘƘŜ ŎǊƛƳƛƴŀƭ ƭŀǿ Ƙŀǎ ǘƘŜ ƳƻǊŜ 

ŜȄŀŎǘƛƴƎ ǎǘŀƴŘŀǊŘ ƻŦ άōŜȅƻƴŘ ŀ ǊŜŀǎƻƴŀōƭŜ ŘƻǳōǘέΦ ¢ƘŜ ŎƛǾƛƭ ƭŀǿ ǎǘŀƴŘŀǊŘ ƳŜŀƴǎ ǘƘŀǘ ǘƘŜ 

prosecutor would simply have to show that it is more probable that an accused was aware 

of his HIV status than not.   

 

The Botswana Penal Code (Amendment) Act (1998) provides in section 142(4)(b) that: 

άƛǘ Ƴǳǎǘ ōŜ ǇǊƻǾŜŘ ǘƘŀǘ ƻƴ ŀ ōŀƭŀƴŎŜ ƻŦ ǇǊƻōŀōƛƭƛǘƛŜǎ ǎǳŎƘ ǇŜǊǎƻƴ ǿŀǎ ŀǿŀǊŜ ƻŦ ōŜƛƴƎ IǳƳŀƴ LƳƳǳƴŜ-system 

ǇƻǎƛǘƛǾŜέΦ 

 

In Botswana there have been a number of cases in which the courts have found the HIV 

sentencing provisions to be constitutional, but have also made attempts to clarify the 

specific obligations on the state to prove that the offender was HIV positive at the time of 

the offence. The courts refused to simply accept the results of an HIV test showing that the 

offender to be HIV positive at the time of conviction.  

 

In the case of case of Qam Nqubi v The State
34

, ǘƘŜ ŎƻǳǊǘ ƘŜƭŘ ǘƘŜ ŀŎŎǳǎŜŘΩǎ IL± ǎǘŀǘǳs could not be regarded 

as an aggravating factor. There was no proof that the offender was HIV positive at the time that the rape was 

committed and this was held to be a precondition for the sentence of 15 years imprisonment.  

 

                                                             
33

 2005 JOL 13254 (T).  
34 Criminal Appeal 49/2000. 
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In the case of Makuto v the State
35

 the court held that the enhanced penalties for sexual offenders who were 

HIV positive would only be constitutional if they required the state to demonstrate that the offender had HIV 

at the time of the rape; nevertheless the court held that the person did not need to be aware of their HIV 

status at the time of the rape for the provisions to come into effect.
36

 

 

HIV Testing of Sexual Offenders: Botswana and Lesotho have introduced legislation 

requiring a person convicted of a sexual offence to be tested for HIV. In Botswana the 

testing is post conviction37 whilst in Lesotho the Sexual Offences Act requires a person 

accused of a sexual offence to undergo an HIV test within one week of being charged. Test 

results are then disclosed to the accused and the complainant and are reviewed by the 

court upon conviction of the accused for sentencing purposes.38 In both countries convicted 

persons are liable for increased sentences even if they were unaware of their HIV status. 

This approach appears to be inappropriate since the results of the HIV test cannot establish: 

 Whether the offender was aware of their HIV status at the time of the offence; or 

 Whether the offender intended to expose the complainant to, or infect the complainant 

with HIV.  

This means in essence that offenders get harsher sentences simply for being HIV positive. 

In Angola, Mozambique, South Africa and Tanzania there is no blanket HIV testing of all 

sexual offenders. However a judge may, in certain circumstances, order an offender to be 

tested for HIV. This approach is more reasonable, as it allows a court to consider all the facts 

before it and order compulsory testing in appropriate circumstances. In South Africa, the 

Sexual Offences Act places strict limits on when a court may order HIV testing for the 

purpose of disclosure to the offender and the survivor. An application for testing can only be 

made if there is a possibility that the survivor was exposed to HIV and no more than 90 days 

have lapsed since the date of the alleged offence. However in Angola, Mozambique and 

Tanzania the legislation does not detail the circumstances in which a court is competent to 

order HIV testing of offenders, leaving the provision open to abuse.  

In Angola Law 8/04 prohibits compulsory HIV testing, but allows it in terms of criminal procedure, where 

authorised by a competent judicial authority. 

Article 40 of the Mozambique Act on Defending the Rights and the Fight against the Stigmatisation and 

Discrimination of People Living with HIV and AIDS (2008) provides: 

άόнύ 5ŜǇending on the circumstances of the case the judge or the prosecutor may, ex officio, order that the 

person who committed the crime be tested post-ŜȄǇƻǎǳǊŜ ŦƻǊ ǘƘŜ ŘƛŀƎƴƻǎǘƛŎ ǘŜǎǘƛƴƎ ƻŦ IL± ƛƴŦŜŎǘƛƻƴέΦ 

                                                             
35  [2000] 2 BLR 130 (CA). 
36  Ibid ŀǘ ǇŀǊŀΩǎ му ς 19. 
37

  Section 142 Penal Code (Amendment) Act No. 5 of 1998. 
38  Section 30, Act No. 3 of 2003. 



[31] 

 

In South Africa the Criminal Law (Sexual Offences and Related Matters) Amendment Act provides in s 33: 

άόмύόŀύ Within 60 days after the alleged commission of a sexual offence any victim or any interested person 

on behalf of a victim, may apply to a magistrate, in the prescribed form, for an order thatτ 

(i) the alleged offender be tested for HIV and that the results thereof be disclosed to the victim or 

interested person, as the case may be and to the alleged offender; or  

(ii) the HIV test results in respect of the alleged offender, obtained on application by a police official as 

ŎƻƴǘŜƳǇƭŀǘŜŘ ƛƴ ǎŜŎǘƛƻƴ отΣ ōŜ ŘƛǎŎƭƻǎŜŘ ǘƻ ǘƘŜ ǾƛŎǘƛƳ ƻǊ ƛƴǘŜǊŜǎǘŜŘ ǇŜǊǎƻƴΣ ŀǎ ǘƘŜ ŎŀǎŜ Ƴŀȅ ōŜΦέ 

Section 37 of the Act describes the purpose of this compulsory testing as: 

ά¢ƘŜ ǊŜǎǳƭǘǎ ƻŦ ŀƴ IL± ǘŜǎǘ Ƴŀȅ ƻƴƭȅ ōŜ ǳǎŜŘ ƛƴ ǘƘŜ ŦƻƭƭƻǿƛƴƎ circumstances: 

(a)To inform a victim or an interested person whether the alleged offender in the case in question is infected 

with HIV with the view toτ 

(i) making informed personal decisions; or  

(ii) using them as evidence in any ensuing civil proceedings as a result of the sexual offence in question; or 

(b) to enable an investigating officer to gather information with the view to using them as evidence in 

ŎǊƛƳƛƴŀƭ ǇǊƻŎŜŜŘƛƴƎǎΦέ 

In Tanzania the HIV and AIDS (Prevention and Control) Act No. 28 of 2008 provides in section 15(4)(a) that a 

court may order the testing of an individual. 

 

Conclusions 

 Despite the recommendations in the International Guidelines on HIV/AIDS and Human 

Rights, countries continue to develop a range of criminal provisions to respond to HIV 

and AIDS. Close to 50% of SADC countries have introduced legislation which creates 

specific offences for the wilful transmission of HIV and provides for harsher sentences 

for sexual offenders who are HIV positive at the time of the offence and HIV testing of a 

sexual offender. 

 Many of these new criminal laws are poorly drafted and couched in broad language, 

lowering the standards of proof and widening the net of liability in a way that is legally 

unacceptable. 

  There is some indication in Botswana that the courts have chosen to narrow the scope 

of the criminal law provisions, where appropriate. They have however held that HIV 

testing of sexual offenders is constitutional. 

Recommendations 

 Advocate for the use of public health law to respond to deliberate harmful HIV-related 

behaviour, rather than criminal law. 
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 In countries where new criminal laws have recently been enacted, advocate for their 

repeal.  

 Alternatively, advocate for measures to ensure the appropriate use of such laws. Thus 

advocate for the development of prosecutorial guidelines on the application of the 

criminal law to HIV to promote appropriate use and avoid the selective use of criminal 

laws against marginalised groups 

 Advocate for the repeal of laws which require all sexual offenders to be tested for HIV. 

Advocate further for law reform so that such testing may only take place on the basis of 

a court order, in a way that protects the rights of all parties and that facilitates access to 

PEP or other significant health decisions for the survivor of a sexual offence.  

 Undertake research into the use of existing criminal laws on HIV and AIDS in SADC to 

determine the intention of the legislator in creating the various laws, the extent to 

which the laws are used, the application of the laws in practice, whether they are in fact 

achieving their intended goals and judicial attitudes towards the laws. 

 

Table 9: Comparing findings from 2006 - 2009 

Conclusions The 2006 Report found that many 

SADC countries had introduced 

criminal law measures to deal with 

HIV and AIDS.  

The 2009 Report recognises that 

there is a continuing trend to 

develop criminal law measures to 

respond to HIV, with a worrying 

trend towards broader laws. 

Three more countries have HIV-

specific crimes, two more require 

HIV testing of a sexual offender 

and the DRC has now also 

introduced harsher sentences for 

sexual offenders with HIV.  

Recommendations: 

Discouraging Criminal Laws 

The 2006 Report recommended 

advocacy to discourage criminal law 

(as opposed to public health law) 

measures to deal with harmful HIV-

related behaviour and inappropriate 

compulsory HIV testing of sexual 

offenders.  

The 2009 Report recognises the 

need for ongoing advocacy. 

However given the continuing 

trend towards the use of the 

criminal law and the fact that 

most laws are recent, it 

recommends both advocating for 

their repeal and alternatively for 

the adoption of guidelines on the 

appropriate use of such law. In 

the case of HIV testing laws it 

advocates for law reform to 

ensure that such testing is 

authorised by a judge and aims to 

serve a legitimate purpose such as 

enabling survivors to access PEP. 

Finally, research into the 
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background, use and effectiveness 

of these laws, in order to inform 

future advocacy campaigns is 

recommended.  

Recommendations: 

Developing Prosecutorial 

Guidelines 

The 2006 Report recommended the 

development of prosecutorial 

guidelines to ensure the appropriate 

use of laws requiring HIV testing of a 

sexual offender. 

The 2009 Report confirms this 

recommendation, given the 

continuing trend to pass new 

criminal laws to respond to HIV.  

 

2.3.3 Reform of Anti-Discrimination Measures 

International and Regional Standards 

Guideline 5 requires states to enact or strengthen anti-discrimination laws to protect people 

infected and affected by HIV. In the implementation discussion under Guideline 5 it is 

recommended that governments do this by developing or revising general anti-

discrimination laws to cover PLHIV.39  

Within SADC, the Abuja Declaration on HIV/AIDS (2001) commits African nations to taking 

priority actions to fight HIV, AIDS, TB and other related infections. It prioritises human rights 

and ǊŜŎƻƎƴƛǎŜǎ ǘƘŀǘ άǎǘƛƎƳŀΣ ǎƛƭŜƴŎŜΣ ŘŜƴƛŀƭ ŀƴŘ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ŀƎŀƛƴǎǘ ǇŜƻǇƭŜ ƭƛǾƛƴƎ ǿƛǘƘ 

IL±κ!L5{ ƛƴŎǊŜŀǎŜǎ ǘƘŜ ƛƳǇŀŎǘ ƻŦ ǘƘŜ ŜǇƛŘŜƳƛŎέ40  

The SADC model law provides in section 17(2) that any direct or indirect discrimination 

against people living with or affected by HIV, based on actual or perceived HIV status, is 

prohibited. 

Discussion of Findings 

A review of the legislation and policy in fourteen SADC countries during January 200941 

shows that all countries have either a law or national policy prohibiting unfair discrimination 

against PLHIV. In 50 % of these countries this protection was found within the law. Six SADC 

countries had HIV-specific anti-discrimination legislation, while one country protected PLHIV 

from discrimination through general equality legislation. The remaining 50 % of SADC 

countries protected PLHIV from discrimination through provisions in national policy, rather 

than law.  

                                                             
39 UNAIDS HIV/AIDS and Human Rights: International Guidelines (1996).  www.unaids, accessed 2 February 
2009. 
40  www.un.org , accessed 7 September 2006. 
41

 Angola, Botswana, DRC, Madagascar, Malawi, Mauritius, Mozambique, Namibia, South Africa, Swaziland, 
Tanzania, Zambia and Zimbabwe.  

http://www.unaids/
http://www.un.org/
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Table 10: Equality laws prohibiting unfair discrimination on the basis of HIV status 

HIV SPECIFIC LAW GENERAL EQUALITY LAW POLICY ONLY 

Angola South Africa Botswana 

DRC  Lesotho 

Madagascar  Malawi 

Mauritius  Namibia 

Mozambique  Swaziland 

Tanzania  Zambia 

  Zimbabwe 

 

In the area of HIV/AIDS and employment, SADC countries have adopted a wide range of 

laws and policies to manage HIV/AIDS and human rights in the workplace. Fourteen SADC 

countries had taken steps to protect the rights of employees with HIV and all but one of 

these countries had taken these steps through enactment of laws. Only in Malawi is there 

no law ς there is a code of good practice on HIV and AIDS in the working environment.   

Table 11: Best Practices in Employment Laws and Codes 

COUNTRY LAW / CODE REGULATING HIV, AIDS AND EMPLOYMENT 

Angola Law on HIV and AIDS (2004) prohibits unfair discrimination in the workplace. Employers 

are under a duty to educate and train workers on HIV/AIDS. A violation of these provisions 

makes the employer liable for a fine, 50% of which is paid to the National Programme to 

fight AIDS. Further details are contained within Order No. 43/03 (July 2003), the 

Regulations of HIV/AIDS in Employment and Professional Training. 

Botswana 

 

Public Service Act (2008) (not yet in operation) prohibits unfair discrimination on the basis 

ƻŦ ƘŜŀƭǘƘ ǎǘŀǘǳǎΦ {ŜŎǘƛƻƴ тόŜύ ǎǘŀǘŜǎ άLƴ ƳŀƪƛƴƎ ŘŜŎƛǎƛƻƴǎ ƛƴ ǊŜǎǇŜŎǘ ƻŦ ǘƘŜ ŀǇǇƻƛƴǘƳŜƴǘΣ ƻǊ 

other matters affecting human resource management, every appointing authority and 

ŜǾŜǊȅ ǎǳǇŜǊǾƛǎƛƴƎ ƻŦŦƛŎŜǊ ǎƘŀƭƭΧnot discriminate against any employee on the basis of sex, 

race, tribe, place of origin, national extraction, social origin, colour, creed, political 

opinion, marital status, health statusΣ ŘƛǎŀōƛƭƛǘȅΣ ǇǊŜƎƴŀƴŎȅ ƻǊ ŀƴȅ ƻǘƘŜǊ ƎǊƻǳƴŘΧέ ¢Ƙƛǎ 

only applies to public servants. 

The Directorate of Public Service Management has also published the Public Service Code 

of Conduct on HIV/AIDS and the Workplace (2001). This Code: 

 Sets out the rights and responsibilities of employers and employees 

 Places an obligation on management to create a non-discriminatory environment 

 

The Botswana National Code of Practice on HIV/AIDS and Employment sets out standards 
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for an appropriate response to HIV within the workplace. It discourages pre-employment 

HIV testing. 

DRC Article 20 of the HIV/AIDS Law 08/011 prohibits any kind of discrimination or 

stigmatisation in the workplace or during vocational trainings against a person because of 

ƘƛǎκƘŜǊ ǎǘŀǘǳǎ ƻǊ ǇǊŜǎǳƳŜŘ ǎǘŀǘǳǎΣ ƻǊ ǘƘŀǘ ƻŦ ƘƛǎκƘŜǊ ǊŜƭŀǘƛǾŜǎΩ ƻǊ ǎǇƻǳǎŜΦ !ǊǘƛŎƭŜ нм ƘƻƭŘǎ 

that the real or presumed status of a person or his/her spouse or relatives is not an 

acceptable reason to refuse employment or career advancement or advantages. It is also 

not an acceptable reason to terminate an employment contract. Compulsory HIV testing 

is prohibited during pre-employment or during routine medical examinations for work in 

terms of Article 22. Furthermore, Article 26 provides that employers and others who have 

ŀŎŎŜǎǎ ǘƻ ŀƴ ŜƳǇƭƻȅŜŜΩǎ ƳŜŘƛŎŀƭ ǊŜŎƻǊŘǎ Ƴǳǎǘ ƪŜŜǇ ǘƘŜ ŜƳǇƭƻȅŜŜΩǎ ǎǘŀǘǳǎ ŎƻƴŦƛŘŜƴǘƛŀƭΦ 

Lesotho The Public Service has a Public Service HIV and AIDS in the Workplace Policy. This 

prohibits unfair discrimination and mandatory HIV testing. 

The Labour Code (Amendment) Act, No. 5 of 2006, prohibits pre-employment HIV testing 

and HIV testing during employment, ensures confidentiality and non-disclosure and 

prohibits discrimination in employment. The Labour Code only applies to private 

employers and parastatals and does not apply to civil servants 

Madagascar Law No.2005-040 prohibits unfair discrimination in the workplace (Title III, Chapter IV, 

article 44-55). Article 44 provides that discrimination against a person living with HIV in 

the workplace is prohibited and Article 45 places an obligation on the employer to ensure 

that measures are taken against occupational exposure in the workplace. Prospective 

employees shall not be subjected to mandatory HIV tests in terms of Article 47 and HIV 

status is not a reason for refusing to employ a person in terms of Article 46. 

Malawi The Code of Conduct on HIV/AIDS and the Workplace acts as a guide to employers, trade 

unions and employees. 

Mauritius The HIV Preventative Measures Act (2006) prohibits pre-employment HIV testing as a 

condition of employment. Testing may also not be done as a pre-condition for workplace 

training or promotion. 

Mozambique Law No.5/2002 protects employees against discrimination in the workplace. It does not 

specifically mention HIV but is broad enough to cover HIV. 

The Act on Defending the Rights and the Fight against the Stigmatisation and 

5ƛǎŎǊƛƳƛƴŀǘƛƻƴ ƻŦ tŜƻǇƭŜ [ƛǾƛƴƎ ǿƛǘƘ IL± ŀƴŘ !L5{ όнллуύ ǇǊƻǾƛŘŜǎ ƛƴ !ǊǘƛŎƭŜ пм ǘƘŀǘ ά! 

worker or work applicant living with HIV or AIDS is protected against any kind of 

ŘƛǎŎǊƛƳƛƴŀǘƛƻƴΣ ƛƴ ǘŜǊƳǎ ƻŦ ǘƘŜ [ŀōƻǳǊ !ŎǘέΦ !ǊǘƛŎƭŜ пн ǎŜǘǎ ƻǳǘ ǘƘŜ ŦƻƭƭƻǿƛƴƎ ǿƻǊƪŜǊǎΩ 

rights: 

 Non-discrimination regarding labour, training, promotion and career progression 

rights 

 Equal opportunities 

 Leave to receive medical care as per existing labour legislation 

Namibia The National Code on HIV/AIDS and Employment (2000) was promulgated in terms of 

section 112 of the Labour Act. The Code prohibits pre-employment HIV testing and unfair 

discrimination.  
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In the new Labour Act, promulgated in 2008, HIV is listed as a specific prohibited ground 

of discrimination in access to or continued employment. 

South Africa ¦ƴŦŀƛǊ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ŘǳŜ ǘƻ ŀƴ ŜƳǇƭƻȅŜŜ ƻǊ Ƨƻō ŀǇǇƭƛŎŀƴǘΩǎ άIL± ǎǘŀǘǳǎέ ƛǎ ǇǊƻƘƛōƛǘŜŘ ōȅ 

section 6 of the Employment Equity Act (1998). HIV testing without Labour Court 

authorisation is prohibited by section 7 of the Act. 

 A Code of Good Practice on Key Aspects of HIV/AIDS and Employment is attached to the 

Act. It aims at giving guidance on creating a non-discriminatory environment and 

managing the impact of HIV and AIDS on the workplace.  

Swaziland Section 29 of the Employment Act (1980) says that employers may not discriminate in any 

ŜƳǇƭƻȅƳŜƴǘ ŎƻƴǘǊŀŎǘΦ IL± ƛǎ ƴƻǘ ǊŜŦŜǊǊŜŘ ǘƻ ōǳǘ ƛǘ ŎƻǳƭŘ Ŧŀƭƭ ǳƴŘŜǊ άǎƻŎƛŀƭ ǎǘŀǘǳǎέΦ 

Tanzania The HIV and AIDS (Prevention and Control) Act (2008) provides in section 9 that every 

employer shall establish and co-ordinate a workplace programme. Section 15(1) states 

that a person shall not be compelled to undergo HIV testing. Section 30(c) states that a 

person shall not deny any person any employment opportunity due to their HIV status. 

Zambia The Employment Act Cap 268 and Industrial Relations Act Cap 269 protect workers 

against discriminatory practices. They are not HIV specific.  

Zimbabwe The Labour Relations Act, Part II, protects employees against discrimination. Although this 

does not mention HIV, regulations issued under the Act (Statutory Instrument 202 of 

1998) prohibit discrimination based on HIV or AIDS in the workplace. 

 

HIV-Specific Anti-Discrimination Laws: As seen above, legal protection against unfair 

discrimination exists in Angola, the DRC, Madagascar, Mauritius, Mozambique, South Africa 

and Tanzania. In all the countries mentioned, except for South Africa, these provisions are 

contained within dedicated HIV-related legislation.  

Good Practice: Anti-Discrimination Laws 

Angola has passed the Law on HIV and AIDS, which provides expressly that PLHIV are entitled to be protected 

from discrimination. It also expressly protects soldiers from pre-employment HIV testing.
42

 

In the DRC Article 10 of the HIV/AIDS Law 08/11 protects PLHIV from stigmatisation in the public and private 

health care systems. 

In Mauritius the HIV and AIDS Preventative Measures Act (2006) contains a number of provisions outlawing 

discriminatory testing. Section 6 states:  

άbƻ ǇŜǊǎƻƴ ǎƘŀƭƭ ƛƴŘǳŎŜ ƻǊ ŎŀǳǎŜ ŀƴƻǘƘŜr person to undergo an HIV test as a condition of employment or 

ŎƻƴǘƛƴǳŜŘ ŜƳǇƭƻȅƳŜƴǘέΦ 

South Africa has passed the Promotion of Equality and Prevention of Unfair Discrimination Act (2000). This Act 

outlaws unfair discrimination.
43

 Section 1 of the Act defines unfair discrimination as being when something 

                                                             
42

 Article 5, op cit note 21. 
43  Section 6, Act No. 4 of 2000. 
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imposes a burden on someone or denies them an opportunity. For example, the Act says that it is unfair 

discrimination to prevent women from inheriting property as this places economic and social burdens on 

wƻƳŜƴΦ !ƭǘƘƻǳƎƘ ǘƘŜ !Ŏǘ ŘƻŜǎ ƴƻǘ ƭƛǎǘ άIL± ǎǘŀǘǳǎέ ŀǎ ƻƴŜ ƻŦ ǘƘŜ ƎǊƻǳƴŘǎ ƻƴ ǿƘƛŎƘ ŀ ǇŜǊǎƻƴ Ŏŀƴƴƻǘ 

discriminate, its provisions are broad enough to include this kind of discrimination. 

While the adoption of HIV-specific anti-discrimination law is a sign of great progress, various 

limits to this approach have been noted: 

 NGOs report that, although there are some signs of decreased discrimination, it is still a 

major issue facing PLHIV. For example, it was stated that in Lesotho discrimination has 

become more insidious - ƻƴŎŜ ŜƳǇƭƻȅŜǊǎ ōŜŎƻƳŜ ŀǿŀǊŜ ƻŦ ŀƴ ŜƳǇƭƻȅŜŜΩǎ IL± ǎǘŀǘǳǎ 

they find other ways to discriminate against them.44 

 Dedicated HIV anti-discrimination laws tend to focus only on discrimination based on 

HIV status or perceived HIV status. This means the laws often fail to recognise that 

people vulnerable to HIV may also be marginalised for other reasons (for example, 

because of being in a same-sex relationship). Without broader equality laws these PLHIV 

continue to face discrimination.  

 Many laws are not broad enough in their scope (for example, labour laws protecting job 

applicants from pre-employment HIV testing do not extend to the military) or are limited 

ōȅ ΨŎƭŀǿ-ōŀŎƪΩ ŎƭŀǳǎŜǎΦ 

 

The Mauritian HIV and AIDS Preventative Measures Act (2006) is an example of legislation which is not wholly 

ǇǊƻǘŜŎǘƛǾŜΦ Lǘ ŘƻŜǎ ƴƻǘ ǎǇŜŎƛŦƛŎŀƭƭȅ ǇǊƻƘƛōƛǘ ǳƴŦŀƛǊ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ƻƴ ǘƘŜ ōŀǎƛǎ ƻŦ ŀ ǇŜǊǎƻƴΩǎ IL± ǎǘŀǘǳǎΦ  

IƻǿŜǾŜǊΣ ƛǘ ŘƻŜǎ ǇǊƻǾƛŘŜ ǘƘŀǘ ƛǘ ƛǎ ŀƴ ƻŦŦŜƴŎŜ ǘƻ ǘǊŜŀǘ ŀƴȅ ƻǘƘŜǊ ǇŜǊǎƻƴ άǳƴŦŀƛǊƭȅΣ ǳƴƧǳǎǘƭȅ ƻǊ ƭŜǎǎ ŦŀǾƻǳǊŀōƭȅέ 45 

ƻǊ ǘƻ ǘǊŜŀǘ ǘƘŜƳ ǿƛǘƘ άƘŀǘǊŜŘΣ ǊƛŘƛŎǳƭŜ ƻǊ ŎƻƴǘŜƳǇǘέ ōŜŎŀǳǎŜ ǘƘŜȅ ŀǊŜ ƻǊ ŀǊŜ ǇŜǊŎŜƛǾŜŘ ǘƻ ōŜ ƛƴŦŜŎǘŜŘ ǿƛǘƘ IL±Φ 

¢Ƙƛǎ ƛƴŘƛǊŜŎǘƭȅ ǇǊƻƘƛōƛǘǎ ǘƘŜ ŘƛǎŎǊƛƳƛƴŀǘƻǊȅ ǳǎŜ ƻŦ IL± ǎǘŀǘǳǎ ŀƎŀƛƴǎǘ t[IL±Φ ¢Ƙƛǎ ǎŜŎǘƛƻƴ ƛǎ ƭƛƳƛǘŜŘ ōȅ ǘƘŜ ΨŎƭŀǿ-

ōŀŎƪΩ ŎƭŀǳǎŜ ƛƴ ǎŜŎǘƛƻƴ сόн) that states that the above shall not prevent the use of HIV testing as a requirement 

during an application for immigration, citizenship, defence or public safety.  

Some of the unresolved, on-going discrimination issues in the region include the continuing 

testing and exclusion of HIV positive soldiers from the military, the discrimination and 

marginalisation of persons in same-sex relationships and the lack of legal rights and the low 

social status of women in terms of the law.  

Constitutional protection: In countries which do not have comprehensive HIV-related anti-

discrimination measures, litigants would have to rely on the constitution for protection. 

Whilst none of the constitutions in the SADC region expressly refer to HIV, it has been 

argued that in most instances the equality clause would be broad enough to outlaw HIV-

related discrimination. 

                                                             
44  Personal communication, Alfred Thotolo, Adventist Development and Relief Agency, Lesotho, 19 November 
2008. 
45  Section 18(3). 
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In the Botswana case of Attorney General v Dow46 the general principles were established regarding unlisted 

grounds of discrimination in the Botswana Constitution:  

άL Řƻ ƴƻǘ ǘƘƛƴƪ ǘƘŀǘ ǘƘŜ ŦǊŀƳŜǊǎ ƻŦ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ ƛƴǘŜƴŘŜŘ ǘƻ ŘŜŎƭŀǊŜ ƛƴ мфсс ǘƘŀǘ ŀƭƭ ǇƻǘŜƴǘƛŀƭƭȅ ǾǳƭƴŜǊŀōƭŜ 

groups or classes who would be affected for all time by discriminatory treatment have been identified and 

mentioned in the definition in section 15(3).  I do not think that they intended to declare that the categories 

mentioned in that definition were forever closed.  In the nature of things, as far-sighted people trying to look 

into the future, they would have contemplated that with the passage of time not only the groups or classes 

which had voiced concern at the time of writing the Constitution but other groups or classes needing 

protection would arise.  The categories might grow or change.  In that sense, the classes or groups itemized 

in the definition would be and in my opinion, are by way of example of what the framers of the Constitution 

ǘƘƻǳƎƘǘ ǿƻǊǘƘ ƳŜƴǘƛƻƴƛƴƎ ŀǎ ǇƻǘŜƴǘƛŀƭƭȅ ǎƻƳŜ ƻŦ ǘƘŜ Ƴƻǎǘ ƭƛƪŜƭȅ ŀǊŜŀǎ ƻŦ ǇƻǎǎƛōƭŜ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴέ47. 

Based on this passage the court in Makuta v the State held that a physical disability such as HIV would be 

protected by the equality clause.
48

 

  

HIV-related Anti-Discrimination Policy: In Botswana, Lesotho, Malawi, Namibia, Swaziland, 

Zambia and Zimbabwe express prohibitions on unfair discrimination against PLHIV are 

contained only within policies. 

 The Swaziland national policy states: 

ά ǘƘŜ IL± ǎǘŀǘǳǎ ƻŦ ŀ ǇŜǊǎƻƴ ǎƘŀƭƭ ƴƻǘ ōŜ ǳǎŜŘ ŀǎ ŀ ǊŜŀǎƻƴ ŦƻǊ ŘŜƴȅƛƴƎ ŀŎŎŜǎǎ ǘƻ ǎŜǊǾƛŎŜǎΣ ƛƴŎƭǳŘƛƴƎ ŜŘǳŎŀǘƛƻƴΣ 

ƘŜŀƭǘƘ ŎŀǊŜ ƻǊ ŜƳǇƭƻȅƳŜƴǘέ 49.  

It does not refer to any enforcement mechanisms.  

HIV-related Employment Law: There are now protective employment laws in all SADC 

countries except Malawi. However, in Botswana the law only applies to civil servants and in 

Swaziland and Zambia the law is not HIV specific, although it has been argued that it is 

broad enough to protect HIV positive workers. A key concern remains the exclusion of the 

military from these protections in all countries except Angola. 

In Botswana, BONELA has been using a variety of advocacy strategies to pressure the government to 

develop an HIV-related employment law. In 2007 they co-ordinated a petition of 13 000 signatures that 

was handed to the Minister of Labour and Home Affairs.50 

 

                                                             
46  [1992] BLR 119. 
47  Ibid. 
48 Op cit note 28 at para. 6   
49 Government of Swaziland National Multisectoral HIV and AIDS Policy (2006). 
50

  BONELA Annual Report, 2007. www.bonela.org/publication/annual_reports.html , accessed 2 February 
2009. 

http://www.bonela.org/publication/annual_reports.html
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Conclusions 

 Significant progress has been made in ensuring legal protection for PLHIV within SADC, 

with 50% of countries having laws specifically prohibiting discrimination on the basis of 

HIV and AIDS. 

 In countries with legal protection, this has generally taken place through provisions in a 

dedicated HIV law. However, HIV-specific anti-discrimination laws are, at times, limited 

in their scope and reach.  

 All countries have taken steps to protect the rights of employees with HIV and AIDS 

through legislation, policies or codes. 

 Despite the existence of HIV-specific laws, discrimination against PLHIV continues. For 

example, discrimination against soldiers with HIV continues to be an issue in some 

countries. 

 Additionally, without broader laws protecting the rights of all vulnerable and 

marginalised groups, vulnerability to HIV will continue. 

Recommendations  

 Advocate for HIV-specific anti-discrimination legislation in the remaining 7 SADC 

countries. 

 Advocate for the development of broad-based equality protection for all persons 

vulnerable to HIV and AIDS on a range of grounds such as race, gender, sex, pregnancy, 

marital status, disability, sexual orientation, religion, culture, language and birth. This 

law reform could be integrated into new HIV legislation, or alternatively could be 

developed as separate general equality and non-discrimination legislation. 

 Advocate for all SADC countries to adopt employment legislation that protects 

employees, including the armed forces, from pre-employment HIV testing and 

discrimination. 

 

Table 12: Comparing findings from 2006 - 2009 

Conclusions The 2006 Report found that very few 

countries had introduced specific 

legislation to outlaw HIV-related 

unfair discrimination and most 

countries simply dealt with this issue 

through policy documents, despite 

this being an ineffective approach. In 

the workplace, however, much 

progress had been made and this was 

leading to reduced discrimination. 

The 2009 Report recognises that 

there is an increase in anti-

discrimination laws to protect 

PLHIV in Botswana, DRC, Lesotho, 

Mauritius, Mozambique and 

Tanzania.  

Recommendations: HIV-

Specific Anti-Discrimination 

The 2006 Report recommended 

advocacy for HIV-specific anti-

The 2009 Report recognises the 

need for ongoing advocacy for HIV-
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Law discrimination laws in all SADC 

countries. 

specific anti-discrimination law that 

fully protect the rights of PLHIV, as 

well as broader anti-discrimination 

provisions or laws.  

 

Recommendations: HIV-

Specific Employment Laws 

The 2006 Report recommended the 

development of employment laws 

protecting employees with HIV from 

discrimination and prohibiting pre-

employment HIV testing.  

The 2009 Report confirms the need 

for ongoing advocacy for HIV-

specific employment laws that 

cover all sectors, in Swaziland, 

Zambia and Botswana.  

 

 

2.3.4 Enforcement mechanisms 

International and Regional Standards 

Guideline 11 deals with monitoring and enforcement mechanisms. It provides that states 

should ensure monitoring and enforcement mechanisms to guarantee the protection of 

HIV-related human rights, including those of people living with HIV and AIDS, their families 

and communities. 

The SADC model law recommends two options for enforcement. Firstly, countries may 

establish an HIV tribunal made up of three advocates, two medical practitioners and two 

persons living with HIV or AIDS. This tribunal shall hear any matter relating to any disputes 

which arise out of the relevant HIV/AIDS act. Alternatively countries may grant jurisdiction 

to any high court. 

Discussion of Findings  

As of January 2009, of the 6 SADC countries51 who have adopted HIV-specific legislation only 

one had adopted a dedicated HIV dispute resolution process. All six, however, gave the 

courts the power to impose fines and five of the six countries included fines and 

imprisonment as a possible punishment for infringing the rights of PLHIV. 

Table 13: Enforcement mechanisms in HIV laws 

COUNTRY FINES IMPRISONMENT 

Angola X  

DRC X X 

                                                             
51  These countries are Angola, the DRC, Madagascar, Mauritius, Mozambique and Tanzania. 
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Madagascar X X 

Mauritius X X 

Mozambique X X 

Tanzania X X 

 

Dispute Resolution Mechanisms: In five of the countries surveyed the ordinary courts were 

given jurisdiction to hear contraventions of the legislation. The advantage to this approach 

is that it does not stigmatise PLHIV by creating a separate dispute resolution mechanism for 

them. However it does require the judiciary to be aware of HIV-related issues, such as the 

need for in camera ǇǊƻŎŜŜŘƛƴƎǎΣ ƻǊ ǘƘŜ ǳǎŜ ƻŦ ǘƘŜ ǇƭŀƛƴǘƛŦŦΩǎ ƛƴƛǘƛŀƭǎ ƻƴƭȅ ƛƴ ǘƘŜ ŎŀǎŜ ǘƛǘƭŜ ǘƻ 

protect the confidentiality of the PLHIV.  

Chapter VII of the Madagascan Law 2005-040 on the Fight against HIV/AIDS and the Protection of Rights of 

People Living with HIV (2005) provides fines for discrimination against a person living with HIV,
52

 the unlawful 

ŘƛǎŎƭƻǎǳǊŜ ƻŦ ŀ ǇŀǘƛŜƴǘΩǎ IL± ǎǘŀǘǳǎ53 as well as the publication of misleading advertisements for medications, 

care, treatment and HIV preventative medications.54 

 

In Tanzania, a special HIV dispute resolution process has been created. In terms of section 

51 of the HIV and AIDS (Prevention and Control) Act No. 28 of 2008 any complaint about a 

contravention of the act may be lodged in writing with: 

 The secretary of the village; 

 A police station; 

 The owner, manager or person in charge of the health facility; or 

 An employer. 

 

The advantage of this approach is that it extends access to justice, as all of the persons given 

the power to hear disputes are easily accessible. Additionally, in theory, having a separate 

HIV-specific dispute resolution mechanism ideally means that those involved have 

specialised skills to deal with HIV and AIDS-related complaints. However, the Tanzanian law 

does not specify that persons tasked with hearing complaints in terms of the Act are 

required to have specific HIV-related skills, nor does it set out how they are to deal with an 

HIV-related complaint. Further advocacy will be required to ensure that regulations are 

issued to regulate HIV-related disputes.  

                                                             
52 Article 64. 
53

 Article 65 
54 Article 66 



[42] 

 

Creation of Offences: The countries with dedicated HIV legislation all have HIV-related 

offences for persons who do not comply with the Act. This creates speedy enforcement 

mechanisms for PLHIV and ensures that they do not need to use the civil law (which can be 

costly and slow) to enforce their rights. 

The Mauritian HIV and AIDS Act (2006) provides that any person who contravenes sections 4(1), 6(1), 7(1), 

13(2) (3) or (4) or 14(2) has committed an offence and shall on conviction be liable for a fine not exceeding 

50 000 rupees and to imprisonment for a term not exceeding 12 months.
55

 A person who fails to safely 

dispose of used needles also commits an offence and may be liable for a fine not exceeding 100 000 rupees 

and to imprisonment not exceeding 5 years.56 The Act also provides that it is an offence to treat any other 

ǇŜǊǎƻƴ άǳƴŦŀƛǊƭȅΣ ǳƴƧǳǎǘƭȅ ƻǊ ƭŜǎǎ ŦŀǾƻǳǊŀōƭȅέ ƻǊ ǘƻ ǘǊŜŀǘ ǘƘŜƳ ǿƛǘƘ άƘŀǘǊŜŘΣ ǊƛŘƛŎǳƭŜ ƻǊ ŎƻƴǘŜƳǇǘέ ōŜŎŀǳǎŜ 

they are or are perceived to be infected with HIV.
57

 

 

Conclusions 

 Where SADC countries have adopted an HIV-specific law, they have also created 

offences for failure to abide by the laws.  

 In most cases, these offences are to be dealt with by the ordinary enforcement 

mechanisms used for resolving all other legal disputes ς that is, the courts. 

 

Recommendations 

 Advocate for all SADC countries to create HIV laws and corresponding offences, ideally in 

the form of an HIV-specific law. 

 Advocate for existing enforcement mechanisms (e.g. the courts) to hear HIV-related 

disputes and for training on HIV and human rights for the judiciary and law enforcement 

officers, so as to increase capacity to hear HIV-related disputes and to enforce HIV-

related laws. 

 Alternatively, advocate for HIV-related dispute mechanisms with clear policies, 

processes and skilled staff.  

 Provide and advocate for the provision of legal services to PLHIV and members of 

vulnerable and marginalised groups in the form of legal aid, strategic litigation and 

community dispute resolution. 

 wǳƴ ΨYƴƻǿ ȅƻǳǊ ǊƛƎƘǘǎ ŎŀƳǇŀƛƎƴǎΩ ǘƘŀǘ ŜƳǇƻǿŜǊ ǘƘƻǎŜ ŀŦŦŜŎǘŜŘ ōȅ IL± ǘƻ ƪƴƻǿ ǘƘŜƛǊ 

rights in the context of the epidemic and to know how to enforce their rights. 

 

                                                             
55  Section 18(1). 
56

  Section 18(2). 
57  Section 18(3). 
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Table 14: Comparing findings from 2006 - 2009 

Conclusions The 2006 Report was unable to find 

much information regarding 

enforcement of HIV-related disputes.  

The 2009 Report recognises that 

there is an increase in HIV-related 

offences and enforcement 

mechanisms, with the increase in 

HIV-related legislation. Only one 

SADC country, however, has 

created an HIV-specific dispute 

resolution mechanism. 

Recommendations: Advocate 

for creation of HIV-related 

offences. 

 The 2009 Report recommends 

advocacy for countries to create 

HIV laws and corresponding 

offences.  

Recommendations: Dispute 

Resolution Mechanisms 

 The 2009 Report recommends the 

use of existing enforcement 

mechanisms to deal with HIV-

related disputes, but recognises 

that this will require judicial 

officers to be skilled in HIV, AIDS 

and the law. Accordingly, it 

recommends training for the 

judiciary and law enforcement 

officers. Where HIV specific 

enforcement mechanisms are 

created, it recommends the 

development of clear policies, 

processes and skills. It further 

advocates for the provision of 

legal services for PLHIV and άƪƴƻǿ 

ȅƻǳǊ ǊƛƎƘǘǎέ ŎŀƳǇŀƛƎƴǎΦ 

 

2.4 On-going Human Rights Issues 

The Report shows that in a number of countries the legal framework is either not protective, 

or there are gaps in it. There are a number of ongoing human rights issues of priority 

concern in the region, set out in more detail below. 

2.4.1 HIV Testing and Discrimination in the Military  

International and Regional Standards 

Guideline 5 of the International Guidelines provides, in the commentary to the guideline, 

that anti-discrimination legislation should prohibit mandatory HIV testing of vulnerable 

groups such as those working in the military.  
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The United Nations Security Council unanimously passed Resolution 1308 which requires 

states to develop long term plans for AIDS education and prevention, voluntary counselling 

and testing and appropriate treatment for uniformed personnel.58 This Resolution needs to 

be read with the HIV Testing Policy for Uniformed Peacekeepers59, which strongly supports 

a policy of Voluntary Confidential Counselling and Testing (VCT) and states that: 

ά¢ƘŜ UN does not require that individuals at any time be tested for HIV in relation to 

ŘŜǇƭƻȅƳŜƴǘ ŀǎ ǇŜŀŎŜƪŜŜǇŜǊǎΦέ60  

Discussion of Findings 

A January 2009 review of the legislation, policies and practises in ten SADC countries61 

shows that these principles are not being followed in practice. In almost 90% of the 

countries surveyed, HIV testing was taking place in the military and in four of these 

countries this practice was legally permissible because soldiers were excluded from 

protective employment laws. 

Table 15: HIV testing within the Military 

COUNTRY NO PROHIBITION 

OF HIV TESTING 

PROHIBITION OF 

HIV TESTING 

MILITARY 

EXCLUDED FROM 

PROHIBITION  

MILITARY TESTED 

FOR HIV IN 

PRACTICE 

Angola  X   

Botswana X   X 

DRC  X  X 

Lesotho  X X X 

Madagascar  X  No info available 

Malawi X   No info available 

Mauritius  X  X 

Mozambique  X  X 

Namibia  X X X 

South Africa  X X X 

Swaziland X   No info available 

Tanzania  X  No info available 

                                                             
58 UNAIDS On the Front Line, 2005.  
59  Issued by the Office of Mission Support, Department of Peacekeeping Operations, January 2004. 
60

  Ibid. 
61  Angola, Botswana, DRC, Lesotho, Mauritius, Mozambique, Namibia, South Africa, Zambia and Zimbabwe. 
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Zambia X   X 

Zimbabwe  X X X 

 

The 2006 Report provided two primary justifications advanced for continuing with HIV 

testing within the military: 

 The military needs to exclude HIV positive persons in order to ensure that their capacity 

to respond to security threats is not compromised; and 

 Soldiers with HIV cannot meet fitness requirements. 

 

Internationally, however, it has been accepted that pre-employment HIV testing does not, in 

practice, reduce the impact of HIV on a workplace ς this is best served by managing HIV and 

AIDS in the working environment.62 For example, despite the exclusionary approach to 

managing HIV within the Zambian military, the military continue to lose a large number of 

personnel to AIDS-related illnesses.63 Furthermore HIV testing is not a good indicator of 

physical fitness.64  

Litigation against HIV-related discrimination in the Military: 

In the case of Haindongo Nghipohamba Nanditume v Minister of Defence,65 the Namibian Defence Force 

argued that they were required by section 65(2) of the Defence Act66 to submit all recruits to a medical 

examination. However the court found that an HIV test on its own could not establish whether a recruit was 

physically fit. HIV testing could only assist in the assessment of physical fitness if it was accompanied by a CD4 

cell count and a viral load test. In this particular case the medical officer had certified that Nanditume was 

physically fit for military duties despite HIV status. Given this situation, the court held that the actions of the 

Namibian Defence Force constituted unfair discrimination as Nanditume had been excluded from the Defence 

Force solely on the basis of his HIV status. 

In a number of cases, successful litigation strategies have not resulted in changes to HIV 

testing policies. For example, in Namibia, in the case of Haindongo Nghipohamba 

Nanditume v Minister of Defence67 the Labour Court found that Nanditume had been 

unfairly discriminated against on the basis of his HIV status.68 However, shortly after this 

matter was decided in favour of the litigant, the legislature introduced the Labour 

Amendment Bill to exclude section 107 of the Labour Act from applying to the military. This 

                                                             
62  South African Law Reform Commission Second Interim Report on Aspects of the Law Relating to AIDS: Pre-
Employment HIV Testing, 1998. 
63 UN Integrated Regional Information Networks Give peacekeepers Antiretrovirals, new study urges, 4 October 
2006. www.allafrica.com/stories/printable/200610040567.html  
64  Haindongo Nghipohamba Nanditume v Minister of Defence, Case no. LC 24/98 (Namibia). 
65  Ibid. 
66  Act No. 44 of 1957. 
67  LC 24/98. 
68

  Mchombu C, HIV/AIDS and Human Rights in Namibia, Centre for the Study of AIDS and Centre for Human 
Rights, University of Pretoria, Tshwane, South Africa, 2004. 

http://www.allafrica.com/stories/printable/200610040567.html
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effectively meant that no further litigation challenging HIV testing in the military is possible, 

as soldiers are no longer protected by the Labour Act. 

In South Africa the AIDS Law Project (ALP), in South African Security Forces Union and Others 

v Surgeon General and Other,69 obtained an order of the Pretoria High Court that the South 

!ŦǊƛŎŀƴ bŀǘƛƻƴŀƭ 5ŜŦŜƴŎŜ CƻǊŎŜ ό{!b5CύΩǎ IL± ǇƻƭƛŎȅ ŎƻƴǎǘƛǘǳǘŜŘ ǳƴŎƻƴǎǘƛǘǳǘƛƻƴŀƭ 

discrimination against HIV positive recruits and SANDF members. In terms of the order, the 

SANDF was required to immediately employ one of the individual applicants, immediately 

reconsider another applicant for foreign deployment and/or promotion and develop a new 

health classification policy within 6 months. In December 2008 the ALP reported that 

although the SANDF had developed a new draft policy, it had failed to re-employ the one 

applicant.  Furthermore the ALP has evidence of the SANDF continuing with its 

unconstitutional HIV testing policy.70 

Conclusions 

 HIV testing and discrimination in the military continues to be a widespread practice 

within the SADC region and anti-discrimination laws often do not extend protection to 

the armed forces. 

 Successful litigation does not always result in changes to discriminatory policies within 

the armed forces. 

Recommendations 

 Intensify advocacy against HIV testing in the military except in the context of VCT.  

 Advocate for laws protecting employees from discriminatory HIV testing to extend to 

armed forces. 

Table 16: Comparing findings from 2006 - 2009 

Conclusions The 2006 Report found widespread 

HIV testing and discrimination against 

soldiers with HIV within SADC. It 

further found that many anti-

discrimination laws excluded the 

military from their scope.  

The 2009 Report recognises this 

as an ongoing issue of concern, 

with similar findings as in 2006. 

Significantly, the South African 

High Court has also ruled against 

such testing during this period.  

Recommendations: Advocate 

for non-discrimination in the 

military  

The 2006 Report recommended 

advocacy for legal protection for 

soldiers with HIV 

The 2009 Report recognises that 

litigation alone does not 

necessarily result in changes to 

discriminatory policies and 

reinforces the call for advocacy for 

                                                             
69  Case number 18683/07. 
70  www.alp.org.za [Accessed: 6 February 2009]. 

http://www.alp.org.za/
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legal protection from 

discrimination for soldiers or 

military recruits with HIV. It 

suggests that advocacy for 

extending existing anti-

discrimination laws to cover the 

military may be useful. 
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2.4.2 Criminalisation of same-sex relationships 

International and Regional Standards 

Guideline 5 of the International Guidelines provides, in the commentary to the guideline, 

that laws should be enacted to reduce human rights violations against men having sex with 

men. 

Discussion of Findings  

In a review of the legislation in 14 SADC countries it was found that almost two-thirds of 

countries had laws that criminalised sex between men. The remaining five countries either 

had laws which protected men who had sex with men from unfair discrimination or the laws 

were silent on this issue.  

Table 17: Criminalisation of sex between men in SADC Countries 

COUNTRY NO CRIME COMMON LAW 

OFFENCE 

CRIME IN PENAL CODE 

Angola   X 

Botswana   X 

DRC   X 

Lesotho X   

Madagascar X   

Malawi   X 

Mauritius X    

Mozambique   X 

Namibia  X  

South Africa X   

Swaziland X   

Zambia   X 

Tanzania   X 

Zimbabwe   X 
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A number of negative consequences flow from the criminalisation of same-sex relationships: 

 Service providers report that it is extremely difficult to openly provide services for 

people in same-sex relationships. 

 State media messages on HIV and AIDS ignore same-sex issues. 

 In most of the countries surveyed, men who have sex with men are publicly persecuted. 

 In a number of countries political leaders have suggested that same-sex relationships are 

not part of African culture, making those in same-sex relationships an invisible group in 

society. 

 The criminalisation of sex between men enables governments to deny condoms to 

prisoners on the basis that the sexual acts are unlawful. 

 

Conclusions 

 People involved in same-sex relationships and men who have sex with men remain a 

highly vulnerable group in SADC. 

 This vulnerability is heightened by the continued criminalisation of same-sex 

relationships. 

 The criminalisation of sex between men continues to act as a barrier to HIV prevention 

programmes (e.g. condom distribution) in prisons. 

 

Recommendations 

 Advocate for decriminalisation of laws prohibiting same sex relations. 

 Advocate for the provision of HIV and AIDS health care services that are acceptable and 

accessible to people involved in same sex relations. 

 Advocate for condom distribution in prisons. 

 Advocate for social research into same-sex relationships in African societies. 

Table 18: Comparing findings from 2006 - 2009 

Conclusions The 2006 Report found that most 

countries had laws that criminalised 

sex between men and that this 

negatively impacted on condom 

distribution in prisons.  

The 2009 Report recognises this 

as an ongoing issue of concern, 

with the criminalisation of same-

sex relations impacting on access 

to health care and leading to 

discrimination in SADC.  

Recommendations: Advocate 

for Decriminalisation  

The 2006 Report recommended 

advocacy to decriminalise sex 

between men.  

The 2009 Report also 

recommends decriminalisation of 

all same-sex laws impacting upon 

access to health care. It further 

recommends steps to increase 



[50] 

 

access to health care for those in 

same-sex relationships in all 

sectors. 

 

2.4.3 Inadequate legal protection for women from gender-based violence  

International and Regional Standards 

Guideline 5 of the International Guidelines provides, in the commentary to the guideline, 

that customary laws that affect the status and treatment of various groups of society should 

be reviewed. It further recommends that laws should be introduced to reduce the 

vulnerability of women to HIV, including the review of marriage, property, employment and 

economic opportunity laws that discriminate against women. Laws should expressly protect 

women against sexual violence.   

Discussion of Findings 

In a January 2009 review of the laws protecting women against violence in eleven SADC 

countries,71 research showed that around two-thirds of SADC countries have legislation that 

protects women against gender-based violence ς over 64% of countries had new rape laws, 

or domestic violence laws, or both. Another 2 countries were in the process of reviewing 

existing laws and introducing reforms. 

Table19: Extent to which laws protect women from abuse in SADC 

COUNTRY LAW REFORMS 

Angola No information 

Botswana Domestic Violence Act (but does not prohibit marital rape) 

DRC Law criminalising sexual and gender violence  

Lesotho Sexual Offences Act provides for free medical attention to 

survivors of rape 

Married Persons Equality Act ensures equality between 

husband and wife 

Madagascar National policy document on reproductive health refers to 

combating the abuse of women, including sexual and 

domestic violence against women.  

Malawi Proposed law reform to the Wills and Inheritance Act. 

Mauritius Sex Discrimination Act  

                                                             
71  No information was obtained on the position in Angola, Mozambique and Tanzania.  
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Mozambique No information  

Namibia Combating of Rape Act  

Combating of Domestic Violence Act  

Married Persons Equality Act  

South Africa Choice on Termination of Pregnancy Act  

Domestic Violence Act  

Employment Equity Act  

Promotion of Equality and Prevention of Unfair 

Discrimination Act  

Criminal Law, Sexual Offences and Related Matters 

Amendment Act 

Swaziland Sexual Offences and Domestic Violence Bill 

Tanzania No information 

Zambia Penal Code prohibits marital rape 

Zimbabwe Termination of Pregnancy Act 

Draft Domestic Violence Bill 

 

However, research indicates that despite an increasingly protective legal framework, 

women are still highly vulnerable to gender-based violence. Reasons for this may include: 

 New laws may not yet be fully implemented or enforced; 

 State provided services may lack the attendant resources to implement the necessary 

services; 

 The legislation may not be comprehensive; 

 ¢ƘŜ ƭŜƎƛǎƭŀǘƛƻƴ Ƴŀȅ ƴƻǘ ȅŜǘ ƘŀǾŜ ǊŜǎǳƭǘŜŘ ƛƴ ŎƘŀƴƎŜǎ ǘƻ ǿƻƳŜƴΩǎ ǎƻŎƛƻ-economic 

position, as well as changes in societal attitudes towards women; 

 Dualistic legal systems which recognise discriminatory cultural laws and practices 

continue to exist; and 

 Awareness of legal rights is low.72 

 

According to the UN Special Rapporteur on Violence Against Women, who visited DRC in July 2007:  

ά{ŜȄǳŀƭ ǾƛƻƭŜƴŎŜ Ƙŀǎ ōŜŜƴ ŀ ŘŜŦƛƴƛƴƎ ŦŜŀǘǳǊŜ ƻŦ ǘƘŜ /ƻƴƎƻƭŜǎŜ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘǎΦ 9ȄǘǊŜƳŜ ƭŜǾŜƭǎ ƻŦ ǎŜȄǳŀƭ 

violence, perpetrated by non-State armed groups, State security forces and civilians persist in those areas of 

Eastern Congo that are still experiencing hostilities. However, sexual violence is not restricted to zones of 

                                                             
72

  Personal communication, Martha Olotu and Cartas Kapela, Children and Education in Society, Tanzania, 18 
November 2008. 
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armed conflict; it is rampant in the whole country.έ 

ά¢ƘŜ ƴƻǊƳŀƭƛȊŀǘƛƻƴ ŀƴŘ ōŀƴŀƭƛǎation of war-related rape is adding to the inequality and oppression women 

endure in public and private. The rape crisis associated with war, therefore, cannot be addressed in 

isolation from gender-ōŀǎŜŘ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ŀƴŘ ǾƛƻƭŜƴŎŜ ǿƻƳŜƴ ŜƴŎƻǳƴǘŜǊ ƛƴ άǇŜŀŎŜέΦ ¢ƘŜ ǿŀǊ Ƙŀǎ ŦǳǊǘƘŜǊ 

reduced women to mere objects that can be raped, tortured and mutilated. Without fundamentally altering 

ƎŜƴŘŜǊ ǊŜƭŀǘƛƻƴǎ ŀƴŘ ǎǳǇǇƻǊǘƛƴƎ ǿƻƳŜƴΩǎ ŜƳǇƻǿŜǊƳŜƴǘΣ ƘƛƎƘ ƭŜǾŜƭǎ ƻŦ ǊŀǇŜ ǿƛƭƭ ǇŜǊǎƛǎǘΣ ŜǾŜƴ ƛŦ ǎǘŀōƛƭƛǘȅΣ 

ǘƘŜ ǊǳƭŜ ƻŦ ƭŀǿ ŀƴŘ ŘŜƳƻŎǊŀǘƛŎΣ ŎƛǾƛƭƛŀƴ ŎƻƴǘǊƻƭ ƻǾŜǊ ǘƘŜ ŀǊƳŜŘ ŦƻǊŎŜǎ ŀǊŜ ŜǎǘŀōƭƛǎƘŜŘΦέ 73  

 

Conclusions 

 There is legislation in a number of SADC countries protecting women against gender-

based violence 

 However, NGOs in the region continue to report high levels of gender-based violence. 

 

Recommendations 

 Conduct research into use of existing laws on gender-based violence in SADC, to 

determine failings of law. 

 Advocate for adequate services and resources to accompany new law reform. 

 Advocate for laws promoting gender equality. 

 Advocate for review of customary and other laws that discriminate against women. 

 Put in place programmes to empower women to know and enforce their rights and to 

address harmful and inequitable gender norms 

Table 20: Comparing findings from 2006 - 2009 

Conclusions The 2006 Report found that 

customary laws that place women at 

risk of HIV infection continue to be 

one of the greatest obstacles to 

gender equality in SADC. Additionally, 

it noted a lack of legal protection for 

women from gender-based violence.  

The 2009 Report recognises that an 

increasing number of SADC 

countries have introduced 

protective laws for women against 

gender-based violence. However, 

violence against women continues 

to be a major concern.  

Recommendations: Advocate 

for law reform  

The 2006 Report recommended 

advocacy for law reform of 

customary laws that discriminate 

against women, as well as for the 

creation of laws to protect women 

from violence.  

The 2009 Report recognises the 

continued need for advocacy 

around customary laws. It further 

recognises the need for broader 

advocacy for gender equality, in 

order to impact upon gender-based 

                                                             
73

 http://www2.ohchr.org/english/bodies/hrcouncil/docs/7session/A.HRC.7.6.Add.4.doc [Accessed: 10 
February 009]. 

http://www2.ohchr.org/english/bodies/hrcouncil/docs/7session/A.HRC.7.6.Add.4.doc
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violence. 

Recommendations:  

Implementation Issues  

 The 2009 Report further recognises 

that, despite an increasingly 

protective legal framework around 

gender-based violence, violence 

against women continues. It 

therefore recommends research 

into the use and limits of existing 

laws, as well as resources to 

support implementation of laws 

and programmes to increase 

ǿƻƳŜƴΩǎ ŀǿŀǊŜƴŜǎǎ ƻŦ ǊƛƎƘǘǎΦ  
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Chapter Three: Promoting Access to Health Care  
 

3.1 Introduction  

Prevention, treatment, care and support mutually reinforce each other and must be 

integrated to form a comprehensive response to HIV.   

 Comprehensive treatment, care and support includes antiretrovirals (ARVs) and other 

medicines, diagnostics and related technologies for the care of HIV and opportunistic 

infections, good nutrition, social, spiritual and psychological support and family, 

community and home-based care. 

 Prevention includes condoms, lubricant, sterile injection equipment, ARVs to prevent 

mother-to-child transmission of HIV (PMTCT) and occupational and non-occupational 

exposure to HIV. 

 Based on human rights principles, states must progressively realise universal access to 

these goods, services and information.   

 

This chapter reviews the progress made by SADC states to meet their obligations to create 

laws, policies and programmes that promote universal access to prevention, treatment, care 

and support, as set out in the International Guidelines on HIV/AIDS and Human Rights. 

3.2 International Guidelines on HIV/AIDS and Human Rights 

Guidelines 3 and 6 regulate the development and implementation of prevention, treatment, 

care and support programmes.  

GUIDELINE 3:  PUBLIC HEALTH LEGISLATION 

States should review and reform public health legislation to ensure that they adequately address the public 

health issues raised by HIV/AIDS, that their provisions applicable to casually transmitted diseases are not 

inappropriately applied to HIV/AIDS and that they are consistent with international human rights obligations. 

GUIDELINE 6: REGULATION OF GOODS, SERVICES AND INFORMATION 

States should enact legislation to provide for the regulation of HIV-related goods, services and information, so 

as to ensure widespread availability of quality prevention measures and services, adequate HIV prevention and 

care information and safe and effective medication at an affordable price.  

State should take measures necessary to ensure for all persons, on a sustained and equal basis the availability 

and accessibility of quality goods, services and information for HIV/AIDS prevention, treatment, care and 

support including antiretroviral and other safe and effective medicines, diagnostics and related technologies 

for prevention, curative, palliative care of HIV/AIDS and related opportunistic infections and conditions. 
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States should take such measures at both the domestic and international levels, with particular attention to 

vulnerable individuals and populations. 

The Preamble to the Southern African Development Community Parliamentary Forum 

(SADCύΩǎ model law on HIV and AIDS promotes a rights-based and gender sensitive approach 

to law.  One of the objectives of the model law is to promote the implementation of 

effective prevention, treatment, care and research strategies and programmes. 

This chapter of the Report focuses on four key aspects of prevention, treatment, care and 

support: 

 Whether states have reformed public health laws in a manner consistent with human 

rights, with a particular focus on HIV testing and confidentiality laws; 

 Whether states have enacted national plans that include human rights; 

 Progress made in ensuring universal access to treatment; and 

 Progress made in rolling out PMTCT programmes. 

3.3 Progress in Implementation 

3.3.1  Reform of Public Health Laws 

3.3.1.1 HIV-Specific Public Health Laws 

International and Regional Standards 

Guideline 3 requires states to develop public health legislation that addresses HIV and AIDS 

and that is consistent with human rights.  

The SADC Model Law requires states to introduce legislation which addresses the following 

public health issues: education and information services, PMTCT, HIV prevention, 

epidemiological surveillance, HIV testing and counselling, the rights of PLHIV, treatment, 

care and support, research and clinical trials.   

Discussion of Findings 

Of the fourteen SADC countries surveyed in January 2009, 50% had introduced HIV-specific 

public health legislation. A further 42.8 % had existing public health legislation that was 

broad enough to use within the context of HIV and AIDS.  

Table 21: Use of public health legislation to deal with HIV in SADC countries 

HIV-SPECIFIC PUBLIC HEALTH LAW  GENERAL PUBLIC HEALTH LAW 

Angola Botswana 

DRC Lesotho 
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Madagascar Malawi 

Mauritius Swaziland 

Mozambique Zambia 

South Africa Zimbabwe 

Tanzania Namibia 

 

Rights-Based Public Health Legislation: Since the 2006 Report the DRC, Mauritius, 

Mozambique and Tanzania have all passed new public health legislation that purport to be 

based on human rights principles. They all however, to a greater or lesser extent, contain 

ǇǊƻǾƛǎƛƻƴǎ ǘƘŀǘ ŀǊŜ ǇǊƻōƭŜƳŀǘƛŎ ŀƴŘ ǇƻǘŜƴǘƛŀƭƭȅ ǾƛƻƭŀǘŜ ƘǳƳŀƴ ǊƛƎƘǘǎ ǇǊƛƴŎƛǇƭŜǎΦ bDhǎΩ 

advocacy efforts to remove offending provisions do however appear to have had some 

success ς for example, in Mauritius some of the more coercive elements of the original draft 

bill were removed (such as provisions relating to criminalisation and to needle exchange 

programmes).  

Good Practice: Public Health Laws 

The Angolan Law on HIV and AIDS, Article 1 states that the law aims at  

άόŀύ DǳŀǊŀƴǘŜŜƛƴƎ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ŀƴŘ ƛƴǘŜƎǊŀƭ ǇǊƻƳƻǘƛƻƴ ƻŦ ǘƘŜ ƘŜŀƭǘƘ ƻŦ ŀƭƭ ǇŜƻǇƭŜ Χ 

  όōύ 9ǎǘŀōƭƛǎƘƛƴƎ ǘƘŜ ǊƛƎƘǘǎ ŀƴŘ ŘǳǘƛŜǎ ƻŦ ǇŜƻǇƭŜ ƛƴŦŜŎǘŜŘ ōȅ IL± ƻǊ ǎƛŎƪ ǿƛǘƘ !L5{έΦ 

The Mozambican Act on Defending Rights and the Fight against the Stigmatisation and Discrimination of 

People Living with HIV and AIDS (2008), Article 1, aims: 

άΧΦΦǘƻ ŜǎǘŀōƭƛǎƘ ǘƘŜ ǊƛƎƘǘǎ ŀƴŘ ŘǳǘƛŜǎ ƻŦ ǘƘŜ ǇŜǊǎƻƴ ƭƛǾƛƴƎ ǿƛǘƘ IL± ƻǊ !L5{Σ ŀǎ ǿŜƭƭ ŀǎ ǘƻ ŜƴǎǳǊŜ ǘƘŜ ǇǊƻƳƻǘƛƻƴ 

ƻŦ ǘƘŜ ƴŜŎŜǎǎŀǊȅ ƳŜŀǎǳǊŜǎ ŦƻǊ ǘƘŜ ǇǊŜǾŜƴǘƛƻƴΣ ǇǊƻǘŜŎǘƛƻƴ ŀƴŘ ǘǊŜŀǘƳŜƴǘ ƻŦ ǎǳŎƘ ƛƴŘƛǾƛŘǳŀƭǎΦέ 

The HIV and AIDS (Prevention and Control) Act No.28 of 2008 of Tanzania provides in its preamble that the act 

ƛǎ ǘƻ ǇǊƻǾƛŘŜ ŦƻǊ ǘƘŜ άǇǊŜǾŜƴǘƛƻƴΣ ǘǊŜŀǘƳŜƴǘΣ ŎŀǊŜ ǎǳǇǇƻǊǘ ŀƴŘ ŎƻƴǘǊƻƭ ƻŦ IL± ŀƴŘ !L5{έΦ 

Outdated Public Health Legislation: In 8 of the SADC countries74 the public health legislation 

is outdated and does not provide any protection for PLHIV. In Botswana, Lesotho and 

Malawi, draft public health acts have been prepared or are in the process of being 

developed. However, of concern is the fact that in Botswana relevant NGOs have been 

specifically excluded from this process. 

In Lesotho the Public Health Order 1970 is used primarily by health inspectors at municipal level. It defines 

άŎƻƳƳǳƴƛŎŀōƭŜ ŘƛǎŜŀǎŜǎέ ŀǎ άŀƴȅ ŘƛǎŜŀǎŜ ǿƘƛŎƘ Ŏŀƴ ōŜ ŎƻƳƳǳƴƛŎŀǘŜŘ ŘƛǊŜŎǘƭȅ or indirectly by any person 

ǎǳŦŦŜǊƛƴƎ ǘƘŜǊŜŦǊƻƳ ǘƻ ŀƴȅ ƻǘƘŜǊ ǇŜǊǎƻƴέΦ 

                                                             
74  These countries are; Botswana, Lesotho, Malawi, Namibia, South Africa, Swaziland, Zambia and Zimbabwe. 
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In Botswana the Public Health Act dates back to 197175. 

In South Africa, there are still regulations that make HIV a communicable disease and that specify a number of 

coercive measures that may be taken against PLHIV, such as isolation and detention. Although the regulations 

have not been used against PLHIV, they remain in existence
76

. 

Public Health Law and Harmful HIV-Related Behaviour: This report shows that harmful HIV-

related behaviour appears to be a major issue for legislators in SADC and many countries 

have responded with criminal law measures to deal with it.   

In Angola, Madagascar, Mozambique and Tanzania, provision is made in the public health 

law to address harmful HIV-related behaviour. For example, in the Angolan legislation it 

provides that PLHIV are under a duty to: 

 Practice their sexuality responsibly; 

 Adopt habits that limit the possibility of infecting others;  

 Use condoms; and 

 Disclose their HIV status to sexual partners77 

 

The use of public health law rather than criminal law to deal with harmful HIV-related 

behaviour is to be supported.  

However, public health provisions to address harmful HIV-related behaviour must strive 

towards creating a balance between public health and human rights. In some instances the 

attempts to describe the obligations of PLHIV are too broadly drafted and undermine efforts 

to encourage disclosure. For example in Tanzania, the HIV and AIDS (Prevention and 

Control) Act (2008) provides that a person who becomes aware they are HIV positive shall 

άƛƳƳŜŘƛŀǘŜƭȅέ ƛƴŦƻǊƳ ǘƘŜƛǊ ǎŜȄǳŀƭ ǇŀǊǘƴŜǊ ƻŦ ǘƘƛǎ ŦŀŎǘ ŀƴŘ ŀƭŜǊǘ ǘƘŜƳ ǘƻ ǘƘŜ Ǌƛǎƪ ƻŦ IL± 

infection78. This type of mandatory approach does not recognise the complexity of 

ŘƛǎŎƭƻǎƛƴƎ ŀ ǇŜǊǎƻƴΩǎ IL± ǎǘŀǘǳǎ ŀƴŘ ǘƘe processes that may need to be followed in order to 

reach a stage of acceptance and disclosure. Furthermore it fails to recognise the gender 

implications of disclosure, as in many instances it is women who are informed of their HIV 

status through PMTCT programmes and who experience gender-based violence on 

disclosure.  

                                                             
75

  Personal communication with Oratile Moseki, BONELA, 18 November 2008. 
76 In South Africa the Regulations Relating to Communicable Diseases and the Notification of Notifiable 
Medical Conditions, GNR 2438 of 1987, published in the Government Gazette No. 11014 of 30 October 1987 
provide for coercive steps to be taken against PLHIV. 
77 Article 14, Law on Human Immunodeficiency Virus and the Acquired Immune Deficiency Syndrome, Law No. 
8/04. 
78 Section 21(1). 
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Conclusions 

 Half of the SADC countries have adopted HIV-specific public health legislation and all but 

one of these laws explicitly include some protection of the rights of PLHIV. This shows a 

new trend towards developing laws to deal directly with HIV and AIDS. 

 Much of this legislation however also contain provisions which undermine the human 

rights of PLHIV and which are likely to encourage practices that violate their rights.  

 In countries where law reform has not taken place, the existing public health legislation 

appears to be inadequate to address HIV and AIDS issues. 

 Recent public health laws also contain principles which place emphasis on the 

responsibilities of PLHIV to prevent harmful HIV-related behaviour, thus placing the 

focus for responsibility for prevention on PLHIV rather than on the need for everyone to 

assume responsibility for protecting themselves.  

 

Recommendations 

 Advocate for continued law reform to develop HIV-specific public health laws that 

adequately protect the rights of PLHIV in all SADC countries. 

 Where laws that contain harmful provisions have already been adopted, advocacy to 

remove these provisions must be undertaken.  Advocacy strategies may include 

litigation, where appropriate and public education to raise awareness of the impact of 

these provisions, both in terms of public health and the rights of individuals.   

 Continue to encourage the use of public health law (as opposed to criminal law) to 

respond to harmful HIV-related behaviour. 

Table 22: Comparing findings from 2006 - 2009 

Conclusions The 2006 Report found that SADC 

countries had begun to develop HIV-

specific public health laws. Many of 

the new laws were based on human 

rights principles, although often also 

included provisions to deal with 

harmful HIV-related behaviour.  

The 2009 Report recognises that 

there has been further progress in 

developing HIV-related public 

health legislation ostensibly based 

on human rights principles within 

the region. This has resulted in new 

laws being passed in the DRC, 

Mauritius, Mozambique and 

Tanzania. However, despite their 

attempts to promote human rights, 

most still contain provisions that in 

fact undermine them. Advocacy 

should focus on law reform to 

delete harmful provisions. 

Law reform processes have been 
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put in place in Botswana, Lesotho 

and Malawi. Advocacy should focus 

on ensuring that these laws do not 

contain provisions that undermine 

human rights. 

Recommendations: Advocate 

for law reform  

The 2006 Report recommended 

advocacy for the development of 

laws to promote a rights-based 

response to HIV and AIDS and for the 

use of public health law (as opposed 

to criminal law) to deal with harmful 

HIV-related behaviour. 

The 2009 Report recognises the 

continued need for repeal of 

outdated laws and to advocate for 

HIV-specific public health laws in 

countries where this is needed. 

 

 

3.3.1.2  HIV Testing 

International and Regional Standards 

Guideline 3 requires states to ensure that public health legislation is consistent with human 

rights.  Commentary on the guideline refers specifically to HIV testing and recommends that 

IL± ǘŜǎǘƛƴƎ ǎƘƻǳƭŘ ƻƴƭȅ ōŜ ŎƻƴŘǳŎǘŜŘ ǿƛǘƘ ǘƘŜ ΨǎǇŜŎƛŦƛŎ ƛƴŦƻǊƳŜŘΩ ŎƻƴǎŜƴǘ ƻŦ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭ 

tested.  Exceptions to voluntary testing should only be permitted with judicial 

authorization.79 The guidelines also recognise the gravity of having an HIV test and 

recommend that it should be accompanied by pre- and post-test counselling. 

The SADC model law on HIV supports these recommendations, stating that HIV testing 

should be voluntary, anonymous and confidential.  

Both the guidelines and the SADC model legislation recommend the regulation of HIV 

testing. The model law specifically recommends that all facilities providing HIV testing be 

required to register with relevant authorities. There is clear consensus internationally, 

regionally and locally about the urgent need to scale up access to HIV testing but the 

question of how to do this has been the subject of heated debate. As treatment has become 

more available in resource-constrained settings, some medical and public health officials 

have argued that the scale of the epidemic in high prevalence regions such as southern and 

eastern Africa requires a more aggressive response, in which certain human rights 

protections should be suspended or restricted for the benefit of the greater good. These 

ƻŦŦƛŎƛŀƭǎ ƘŀǾŜ ǇƛǘǘŜŘ ŀ ΨǊƛƎƘǘǎ-ōŀǎŜŘΩ ŀǇǇǊƻŀŎƘ ŀƎŀƛƴǎǘ ŀ ΨǇǳōƭƛŎ ƘŜŀƭǘƘΩ ŀǇǇǊƻŀŎƘΦ IƻǿŜǾŜǊΣ 

good public health and human rights practices generally go hand-in-hand: The right to make 

a decision based on informed consent is not only protected by human rights law, but is also 

crucial from a public health perspective, as it enables people to act on the knowledge they 

                                                             
79 UNAIDS International Guidelines on HIV/AIDS and Human Rights 2006 Consolidated Version. 
http://data.unaids.org/Publications/IRC-pub07/jc1252-internguidelines_en.pdf accessed on 29 January 2009. 

http://data.unaids.org/Publications/IRC-pub07/jc1252-internguidelines_en.pdf
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obtain through the test; confidentiality, another aspect of the right to health and privacy, is 

also crucial for maintaining public trust in the health care system80. 

The scale up of testing has proved challenging in many SADC countries and there remains a 

need to be vigilant that human rights protections are not lost or undermined in attempts to 

increase access. 

Discussion of Findings 

In a January 2009 review of the situation in 14 SADC countries, all of the countries surveyed 

had regulated the provision of HIV testing. Over 50% had done this through legislation and 

the remaining six countries had done so through HIV policies. 

Table 23: Existence of testing policies in SADC 

COUNTRY HIV TESTING LAW HIV TESTING POLICY HIV TESTING CASES 

Angola X*   

Botswana  National HIV Testing 

Guidelines are still 

pending 

X 

DRC X   

Lesotho  X   

Madagascar X   

Malawi  X  

Mauritius X   

Mozambique X   

Namibia  X X 

South Africa X X X 

Tanzania X   

Zambia  X  

Zimbabwe  X  

In the case of South Africa, there are no specific policies or laws that regulate HIV testing, but the Health Act 

(2003) contains provisions that regulate the provision of all medical procedures. 

                                                             
80 ARASA & Human Rights Watch, ! ¢ŜǎǘƛƴƎ /ƘŀƭƭŜƴƎŜΦ ¢ƘŜ 9ȄǇŜǊƛŜƴŎŜ ƻŦ [ŜǎƻǘƘƻΩǎ ¦ƴƛǾŜǊǎŀƭ IL± /ƻǳƴǎŜƭƭƛƴƎ 
and Testing Campaign, available at http://www.hrw.org/en/node/75974/section/1, accessed on 20 March 
2009 
 

http://www.hrw.org/en/node/75974/section/1
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The review further showed that over 85 % of SADC countries had laws or policies that 

promoted informed consent before HIV testing. Four countries had in fact passed laws 

containing specific provisions on HIV testing in the period following the last report.81  

Table 24: Existence of VCT policies in SADC countries 

COUNTRY CONSTITUTIONAL  PROTECTION 

FOR PRIVACY & FREEDOM 

LAW / POLICY PROMOTING 

VCT 

CASE LAW SUPPORTING 

VCT 

Angola  X  

Botswana X  X 

DRC X X  

Lesotho X X  

Madagascar X82 X  

Malawi X X  

Mauritius X X  

Mozambique X X  

Namibia X X  

South Africa X X X 

Swaziland X   

Tanzania X X  

Zambia X X  

Zimbabwe X X  

 

Exceptions to VCT: Despite the laws and policies promoting VCT, there is an apparent move 

in the region towards the implementation of provider initiated testing and counselling 

programmes. This is in line with the WHO/UNAIDS Guidance on Provider Initiated HIV 

Testing and Counselling (2007),83 which recommends that in generalized HIV epidemics, HIV 

testing and counselling should be recommended to all patients attending all health facilities, 

whether or not the patient has symptoms of HIV disease and regardless of the patient's 

reason for attending the health facility.  

                                                             
81  DRC, Mauritius, Mozambique and Tanzania. 
82 In terms of Article 13 of the Madagascan constitution, no search may take place except in terms of law or a 
court order. It is not entirely clear whether this section applies to the person or only to property. 
83 http://whqlibdoc.who.int/publications/2007/9789241595568_eng.pdf, accessed on 24 March 2009. 

http://whqlibdoc.who.int/publications/2007/9789241595568_eng.pdf
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At least five SADC countries84 currently use a provider initiated, opt-out HIV testing model to 

ŘŜƭƛǾŜǊ IL± ǘŜǎǘƛƴƎ ǘƻ ǇǊŜƎƴŀƴǘ ǿƻƳŜƴΦ  CƻǊ ŜȄŀƳǇƭŜΣ ½ƛƳōŀōǿŜΩǎ bŀǘƛƻƴŀƭ DǳƛŘŜƭƛƴŜǎ ƻƴ 

Testing and Counselling promotes provider initiated, opt-out testing as part of an overall 

strategy to increase access to treatment for pregnant women, as does Swaziland.   

Provider initiated, opt-out testing is also being provided in other health care settings not 

related to pregnancy, as is the case in Botswana.  Opt-out provider initiated testing is 

currently used in all Botswana health facilities delivering HIV testing.  While the provider 

initiated opt-out testing model provides for informed consent in theory, concerns have been 

expressed about whether patients are in fact able to offer informed consent in light of the 

lack of pre-test counselling.  In many places, pre-test counselling is either not provided at all, 

is truncated into a pre-test information session, or is offered as part of a group information 

session.  In addition to concerns about the potential lack of informed consent, opt-out 

testing also raises the possibility of coercive testing, as some patients may feel unable to 

decline an HIV test, should they not wish to be tested.  Many may not be aware that they 

are entitled to refuse the test. 

Lesotho has adopted another model of testing which also raises concerns about informed 

consent, confidentiality and the protection of other human rights.  The Know Your Status 

campaign aims to offer an HIV test to everyone above the age of 12 years.  The testing is 

intended to be voluntary and confidential and to be offered by trained community 

counsellors.  The Lesotho government undertook to simultaneously expand access to 

treatment, care and support.   Despite the stated commitment to human rights principles, 

ARASA and Human Rights Watch recently documented flaws in the model and in the process 

of testing, which may well undermine the human rights protections built into the campaign. 

Of particular concern was the lack of adequate training of community counsellors and 

consequently, their ability to deliver adequate pre-test counselling and to ensure that 

testing was conducted with informed consent.  The report85 also documented problems 

relating to confidentiality and the lack of clear linkages between testing and treatment.   

Many SADC countries also recognise exceptions which permit some form of involuntary 

testing. For example, over 50% of countries allow HIV testing without consent on blood 

donations and tissue and organ donations. This is considered an appropriate method of 

testing blood and tissue. However, of deep concern is that a similar number of countries 

permit compulsory testing within the criminal justice system86 and four countries87 also 

allow health care workers some discretion in deciding whether to test patients involuntarily.  

                                                             
84 Botswana, Lesotho, Mauritius, Mozambique, Swaziland. 
85 ! ¢ŜǎǘƛƴƎ /ƘŀƭƭŜƴƎŜΦ ¢ƘŜ 9ȄǇŜǊƛŜƴŎŜ ƻŦ [ŜǎƻǘƘƻΩǎ ¦ƴƛǾŜǊǎŀƭ IL± /ƻǳƴǎŜƭƭƛƴƎ ŀƴŘ ¢ŜǎǘƛƴƎ /ŀƳǇŀƛƎƴΣ available 
at http://www.hr w.org/en/node/75974/section/1 accessed on 20 March 2009 
86 For more information on how HIV status influences sentencing, see Section 2.3.2 above. 
87 Angola, Malawi, Mozambique and Tanzania 

http://www.hrw.org/en/node/75974/section/1
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Table 25: Exceptions to informed consent requirement in SADC countries 

COUNTRY TESTING BLOOD & 

OTHER DONATIONS 

TESTING AT 

DISCRETION OF HCW 

TESTING FOR 

CRIMINAL 

PROCEEDINGS 

 

OTHER 

Angola X X X (Judge may 

order testing) 

 

Botswana*   X  

DRC*     

Lesotho*   X  

Madagascar X    

Malawi  X   

Mauritius* X   X 

Mozambique X X X (Judge may 

order testing) 

 

Namibia X    

South Africa° X  X (Judge may 

order testing) 

X 

Swaziland X    

Tanzania X X X (Judge may 

order testing) 

X 

Zambia*   No information  

Zimbabwe X  X  

*No information was obtained for these countries. 

°South Africa also does not have national testing guidelines but the Health Act regulates the provision of all medical 
services. 
 

The Tanzania Act promotes voluntary testing and contains a definition of informed consent which means the 

άǾƻƭǳƴǘŀǊȅ ŀƎǊŜŜƳŜƴǘ ƻŦ ŀ ǇŜǊǎƻƴ ǘƻ ǳƴŘŜǊƎƻ ƻǊ ōŜ ǎǳōƧŜŎǘŜŘ ǘƻ ŀ ǇǊƻŎŜŘǳǊŜ ōŀǎŜŘ ƻƴ Ŧǳƭƭ ƛƴŦƻǊƳŀǘƛƻƴΣ 

whether such agreement is written, ŎƻƴǾŜȅŜŘ ǾŜǊōŀƭƭȅ ƻǊ ƛƴŘƛǊŜŎǘƭȅ ŜȄǇǊŜǎǎŜŘΦέ88  

Section 15(3) states that no-one may be compelled to have an HIV test, while section 15(7) makes it an offence 

for a health care worker to force someone to have an HIV test, or to test a person without their knowledge.  

The act also promotes the scaling up of VCT by placing an obligation on health facilities to offer voluntary HIV 

                                                             
88 Section 3 
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testing and counselling to all pregnant women and their partners and to everyone who attends a health 

facility. 

Testing without consent may however be conducted for sex offenders, where a court order permits testing 

and for an organ donor.   

The Mozambique Act also prohibits any HIV testing for diagnosis that is carried out without informed 

consent.89 The Act however also specifies thaǘ ǘŜǎǘƛƴƎ ǘƘŀǘ ƛǎ ŎƻƴŘǳŎǘŜŘ ōŜŎŀǳǎŜ άǘƘŜ ǇŀǘƛŜƴǘΩǎ ŎƭƛƴƛŎŀƭ 

ŎƻƴŘƛǘƛƻƴ ǊŜǉǳƛǊŜǎ ǎǳŎƘ ŀ ǘŜǎǘ ŜȄŎƭǳǎƛǾŜƭȅ ŦƻǊ ǘƘŜ ǘǊŜŀǘƳŜƴǘ ŀƴŘ ŎŀǊŜ ƻŦ ǘƘŜ ǇŀǘƛŜƴǘέΣ Ƴŀȅ ōŜ ŎƻƴŘǳŎǘŜŘ ŀǘ ǘƘŜ 

άŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜ ǇƘȅǎƛŎƛŀƴέ90.  The section suggests that doctors have a discretion to conduct HIV testing 

without consent, if, in their view, it is for the benefit of the patient. 

Good Practice: the South African National Health Act 

The Act states that a health service may not be provided to any patient without informed consent. The Act 

does make provision for circumstances when consent may be obtained from a third party, but these are 

limited. A health care worker may only administer a health service without consent where failure to do so may 

cause a serious risk to public health or to the health or life of the patient.  The Act places an obligation on 

ƘŜŀƭǘƘ ŎŀǊŜ ǿƻǊƪŜǊǎ ǘƻ ǘŀƪŜ άŀƭƭ ǊŜŀǎƻƴŀōƭŜ ǎǘŜǇǎέ ǘƻ ǎŜŎǳǊŜ ŎƻƴǎŜƴǘ ōŜŦƻǊŜ ŀŘƳƛƴƛǎǘŜǊƛƴƎ ŀƴȅ ƘŜŀƭǘƘ ǎŜǊǾƛŎŜΦ 

Conclusions 

 Most SADC countries have developed laws and / or policies to regulate HIV testing in 

terms of which most testing should be conducted with voluntary, informed consent.  

 However, in an attempt to make HIV testing more universally accessible, several 

countries in the region are placing great emphasis on the scale up of testing, potentially 

at the expense of human rights protections. Whilst it is desirable that more people have 

access to HIV testing services, there is a real risk that the requirement of informed 

consent may be compromised.  

 Additionally, some HIV testing laws and policies are ambiguous and appear to allow for 

non-consensual HIV testing in certain circumstances.  

 ARASA and Human Rights Watch documented a lack of linkages between HIV testing and 

treatment in Lesotho.  Scale up of HIV testing must be accompanied by a simultaneous 

scale up of treatment and appropriate linkages between testing and treatment.   

 The majority of SADC countries for which information is available, conduct HIV testing 

without consent on blood, organ and tissue products.  This form of testing is appropriate 

and failure to obtain consent does not violate human rights.  

 

Recommendations 

 Continue to advocate for legal regulation of HIV testing with informed consent and pre- 

and post-test counselling. 

                                                             
89 Article 25(1)(a) 
90 Ibid. 
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 Where provider initiated opt-out testing is provided, advocate for measures to limit 

human rights abuses, such as the provision of accessible information about the right to 

opt-out and adequate pre-test counselling to ensure that informed consent is obtained.  

 Advocate for adequate training for health care workers and anyone who provides pre-

test counselling and other HIV testing services.  Ensure that training deals with informed 

consent, confidentiality and other human rights protections.  

 Advocate to ensure that those delivering HIV testing are adequately supported and 

supervised and that effective mechanisms are put in place to ensure the quality of the 

service and to identify complaints and problems.  

 Monitor the implementation of opt-out testing to ensure that the rights of those who 

are tested are not violated. Particular attention should be paid to the testing of pregnant 

women (who may be vulnerable to coercive testing) and their right not to be tested 

without their informed consent. 

 Monitor implementation of all HIV testing to ensure that it is provided in a way that is 

consistent with human rights protections, accessible to vulnerable groups (such as 

women, children, migrant populations, people involved in same-sex relations) and 

facilitates access to treatment, care and support.  

 Advocate for the establishment of accessible mechanisms for redress where testing is 

performed without informed consent or without respect for confidentiality. 

Table 26: Comparing findings from 2006 ς 2009 

Conclusions The 2006 Report found that HIV 

testing without consent continued to 

be a problem in the region, despite 

constitutional protection of the right 

to privacy and freedom of the 

person.  

The 2009 Report recognises that 

there has been progress in 

developing protective HIV testing 

laws and policies that promote 

VCT. Tanzania, Mozambique and 

DRC have passed laws, Lesotho has 

developed a draft HIV law and 

Botswana has developed national 

guidelines on HIV testing.  The 

2009 Report notes the continued 

use of opt-out HIV testing models 

in PMTCT programmes and other 

HIV testing programmes in the 

region and noted concerns about 

the potential for human rights 

violations in this form of  testing.   

The Report also noted the 

introduction of a universal 

community based testing model in 

Lesotho and noted flaws in the 

implementation of this model that 

could undermine human rights and 
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public health. 

Recommendations: Advocate 

for law reform  

The 2006 Report recommended 

advocacy for the development of 

laws to eliminate discrimination 

associated with HIV testing, as well as 

constitutional litigation.  

The 2009 Report recognises the 

continued need for advocacy to 

promote HIV testing only with 

informed consent. In particular, 

advocacy efforts should encourage 

Lesotho and Botswana to finalise 

their draft laws and policies to 

provide for informed consent. 

Recommendations: 

Monitoring of Implementation 

 In light of the trend towards 

provider initiated testing and the 

introduction of universal testing 

programmes, the 2009 Report 

recommends the need for NGOs to 

monitor the appropriate 

implementation of policies. HIV 

testing should be accessible to all, 

including vulnerable groups and be 

implemented in a way that protects 

rights and promotes a continuum 

of care.  

 

3.3.1.3 Confidentiality 

International and Regional Standards 

The commentary to Guideline 3 of the International Guidelines recommends that states 

ŜƴǎǳǊŜ ǘƘŀǘ ǎǘǊƛŎǘ ǊǳƭŜǎ ƎƻǾŜǊƴ ǘƘŜ ŎƻƴŦƛŘŜƴǘƛŀƭƛǘȅ ƻŦ ŀ ǇŀǘƛŜƴǘΩǎ IL± ǎǘŀǘǳǎ ŀƴŘ ǎǇŜŎƛŦȅ ǘƘƻǎŜ 

ƛƴǎǘŀƴŎŜǎ ƛƴ ǿƘƛŎƘ ƘŜŀƭǘƘ ŎŀǊŜ ǿƻǊƪŜǊǎ Ƴŀȅ ƛƴŦƻǊƳ ǎŜȄǳŀƭ ǇŀǊǘƴŜǊǎ ƻŦ ŀ ǇŀǘƛŜƴǘΩǎ IL± status.   

The SADC Model Law similarly promotes confidentiality of HIV test results and HIV status. It 

states that HIV test results are confidential and should be communicated directly to the 

person concerned.  The model law encourages disclosure to sexual parties and 

comprehensively defines the circumstances in which a third party, including a sexual 

partner, may be informed.   Persons providing treatment, care and support may notify a 

third party if: 

 The third party is at immediate risk of HIV transmission; 

 The person with HIV fails to inform the third party of this risk, after receiving 

appropriate counselling; and 
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 The notifying party informs the person with HIV of the intention to notify the third 

party and also ensures that the person with HIV is not placed at risk of physical 

violence as a result of the disclosure91. 

 

Persons providing treatment, care and support may, in terms of the model law, also notify 

sexual partners where a person with HIV has died, or is unconscious and unlikely to regain 

consciousness or regain the ability to consent and there is a significant risk of HIV 

transmission. 

In all circumstances, the notifying party has an obligation to provide follow-up care to both 

the person with HIV and the third party. 

Discussion of Findings 

The number of SADC countries that now explicitly protect the right to confidentiality has 

increased since 2006, with the DRC, Tanzania and Mozambique enacting legislation that at 

least partially protects confidentiality. A January 2009 review showed that around 60% of 

SADC countries had a constitutional right to privacy92 and well over 80% of countries 

surveyed had a law or a policy on HIV and privacy. 

Table 27: Confidentiality and disclosure laws and policies in SADC countries 

COUNTRY CONSTITUTION 

PROTECTS 

PRIVACY 

LAW / POLICY ON 

CONFIDENTIALITY  

PARTNER NOTIFICATION POLICY REPORTS OF 

UNLAWFUL 

DISCLOSURE 

Angola No  X Encourages voluntary disclosure, 

but allows disclosure without 

consent to protect the life of a 

third party 

 

Botswana X X Policy of shared confidentiality 

with those who need to know 

 

DRC X X Encourages voluntary disclosure 

but may disclose without consent 

X 

Lesotho* X    

Madagascar  X Encourages voluntary disclosure 

but may disclose without consent 

ƛŦ ǘƘŜǊŜ ŀǊŜ άƛƳǇŜǊŀǘƛǾŜ ŀƴŘ 

justifiable reasons related to the 

 

                                                             
91 The limitations on third party disclosure set out in the SADC model legislation are based on those contained 
in the International Guidelines. 
92  No information was obtained on Madagascar. 
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health of the patient or the 

ƘŜŀƭǘƘ ƻŦ ǘƘŜ ŎƻƳƳǳƴƛǘȅέ 

Malawi X X Beneficial disclosure to sexual 

partners allowed without 

consent after counselling  

 

Mauritius No  X X X 

Mozambiqu

e 

X X May disclose to sexual partners 

without consent 

 

Namibia X X Encouragement of voluntary 

disclosure. Health care worker 

may inform sexual partner in 

closely defined situations in line 

with International Guidelines  

 

South Africa X X Encouragement of disclosure to 

sexual partners after counselling 

 

Swaziland No X Encouragement of disclosure to 

sexual partners after counselling 

 

Tanzania X X X  

Zambia No    

Zimbabwe No X Encouragement of voluntary 

disclosure 

 

°No information available 

In the 2006 report, over half of the SADC countries surveyed regarded disclosure of HIV 

status without consent by health care workers as a problem. However, during research for 

this Report, only two countries identified it as a concern. While this suggests that the right 

to confidentiality has been strengthened, there remains a need to be vigilant, particular as 

the provisions of laws in some SADC countries regarding disclosure are broad.  

Article 27 of the Mozambique legislation states that: 

ά! ŘƻŎǘƻǊ ǇŜǊŦƻǊƳƛƴƎ ǘƘŜ IL± ǎŜǊƻƭƻƎƛŎ ǘŜǎǘΣ ƻǊ ŀƴȅ ƻǘƘŜǊ ƘŜŀƭǘƘŎŀǊŜ ǇǊƻŦŜǎǎƛƻƴŀƭ aware of such testing, must 

not disclose the result to any other person beyond the tested individual or his/her spouse, or his/her parents 

ƻǊ ǇŜǊǎƻƴǎ ƛƴ ŎƘŀǊƎŜ ƻŦ ƘƛǎκƘŜǊ ŜŘǳŎŀǘƛƻƴΣ ƛƴ ǘƘŜ ŎŀǎŜ ƻŦ ŀ ƳƛƴƻǊΦέ 

The act does not specify the circumstances under which disclosure to a spouse may take place and does not 

appear to explicitly require prior permission from the person who has been tested.   

The Tanzania legislation has a similar provision (section 16 (2)(b)) which allows disclosure to a spouse or sexual 

partner without consent. 
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Conclusions 

 There continues to be an increase in the number of countries that develop and 

promulgate laws and policies protecting the right to confidentiality.  

 However, protection of the right to confidentiality is weak in a number of new HIV-

specific laws. 

 A number of new laws are making disclosure of HIV status mandatory by creating 

criminal offences for non-disclosure (even where steps have been taken to protect 

sexual partners). 

Recommendations 

 Advocate for laws and policies in line with the International Guidelines on HIV and 

Human Rights and the SADC model law that explicitly protect the right to confidentiality, 

that limit circumstances of disclosure without consent, that clearly specify circumstances 

in which disclosure is lawful (with an appropriate risk assessment process) and that 

create offences for breaches of confidentiality.  

 Ensure that HCW are adequately trained about the rules and importance of 

confidentiality and the consequences of breaches. 

 Advocate for the provision of accessible mechanisms for redress where rights to 

confidentiality are breached. 

Table 28: Comparing findings from 2006 - 2009 

Conclusions The 2006 Report found continued 

breaches of the right to 

confidentiality, despite constitutional 

protection for the right to privacy. 

Breaches of confidentiality acted as a 

barrier to access to health care 

services and led to potential violence 

against women with HIV.  

The 2009 Report recognises that 

there has been progress in 

developing protective laws and 

policies on confidentiality. 

However, some contain weak 

protection and others provide for 

overly-broad circumstances in 

which disclosures may take place.  

Recommendations: Advocate 

for law reform  

The 2006 Report recommended 

advocacy for the development of 

laws to provide for confidentiality.  

The 2009 Report recognises the 

continued need for advocacy to 

promote laws on confidentiality 

and disclosure in line with those 

set out in the SADC model law and 

the International Guidelines. The 

2009 Report also recommends 

that health care workers receive 

training on the right to 

confidentiality and that 

mechanisms are created to 

address breaches of 
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confidentiality. 

Recommendations: 

Monitoring 

 The 2009 Report furthermore 

recommends monitoring of 

disclosure to 3
rd
 parties in terms 

of the legal provisions in the DRC, 

Tanzania and Mozambique. 

 

3.3.2 Regulation of HIV goods, services and information 

International and Regional Standards 

Lƴ нллнΣ DǳƛŘŜƭƛƴŜ с ƻŦ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ DǳƛŘŜƭƛƴŜǎ ǿŀǎ ŀƳŜƴŘŜŘ ǘƻ άǊŜŦƭŜŎǘ ǘƘŜ ƘǳƳŀƴ 

rƛƎƘǘǎ ŘƛƳŜƴǎƛƻƴǎ ǘƻ IL± ǇǊŜǾŜƴǘƛƻƴΣ ǘǊŜŀǘƳŜƴǘΣ ŎŀǊŜ ŀƴŘ ǎǳǇǇƻǊǘέ93. The Guideline creates 

detailed guidance on laws and policies required to provide widespread availability to all 

relevant health care services.  

The commentary on Guideline 6 recommends that ǎǘŀǘŜǎ άŘŜǾŜƭƻǇ ŀƴŘ ƛƳǇƭŜƳŜƴǘ ƴŀǘƛƻƴŀƭ 

plans to progressively realise universal access to comprehensive treatment, care and 

ǎǳǇǇƻǊǘ ŦƻǊ ŀƭƭ ǇŜǊǎƻƴǎ ƭƛǾƛƴƎ ǿƛǘƘ IL±έ94.  The Guidelines further emphasize the need for 

ƎƻǾŜǊƴƳŜƴǘǎ ǘƻ ŀŎǘ ΨǉǳƛŎƪƭȅ ŀƴŘ ŜŦŦŜŎǘƛǾŜƭȅΩ ƛƴ ǘƘƛǎ ǊŜƎŀǊŘΦ DǳƛŘŜƭƛƴŜ с ŀƭǎƻ ǊŜŎƻƳƳŜƴŘǎ 

that states take positive steps to address factors that hinder access to treatment, especially 

for vulnerable groups such as rural populations, children, women as well as migrants, 

refugees and displaced populations, amongst others.  

The SADC Model Law also contains provisions that address prevention, treatment, care and 

support and state that there is an obligation on the state to provide access to affordable, 

high quality antiretroviral therapy (ARV) to treat or prevent HIV and opportunistic 

infections.  The model law recommends, amongst others, that: 

 Post-exposure prophylaxis after rape and sexual assault be available to all rape survivors 

without delay; 

 States provide access to HIV testing and PMTCT programmes to all pregnant women and 

that these programmes including psychosocial support, follow up services and 

nutritional support; 

 States develop national plans for the realisation of universal access to treatment (and in 

particular, for access to treatment for children), care and support and ensure that 

people living with HIV and those who are part of vulnerable and marginalised groups are 

able to participate in the design and implementation of the plan; 

                                                             
93

 Page 4.  
94 Page 38. 
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 Children receive all protection that they are entitled to under the Convention of the 

Rights of the Child; and not be subjected to discrimination on the basis of their HIV 

status, or the HIV status of their caregiver; and 

 Prisoners should not be subjected to compulsory HIV testing and should have access to 

information on prevention, treatment and care, as well as access to the means to 

prevent HIV transmission, including condoms, lubricant and clean injecting drug 

equipment. 

The 2006 Report focused on findings in SADC relating to access to treatment (specifically, 

ARVs) and prevention programmes, due to the lack of detailed information regarding SADC 

laws and policies regulating HIV-related goods, services and information. Similarly, this 

Report looks at  

 Whether states have developed national frameworks for universal access that include 

human rights; 

 Whether progress has been made in increasing access to treatment; and 

 Whether progress has been made in increasing access to prevention programmes.  

3.2.2.1 Treatment:  Access to antiretroviral therapy 

Information available indicates that 11 SADC countries have national ARV policies and or 

plans in place to facilitate access to treatment.  There was no information available for the 

remaining three countries. 

Table 29: Right to health and antiretroviral access 

COUNTRIES CONSTITUTIONAL RIGHT 

TO HEALTH 

NATIONAL ARV POLICY 

OR PLAN 

ARV CRITERIA IN POLICY OR 

PLAN 

Angola X No information No information 

Botswana No clause X X 

DRC X No information No information 

Lesotho X X X 

Madagascar X No information No information 

Malawi X X X 

Mauritius No clause X No information 

Mozambique X X X 

Namibia Contained under 

ΨtǊƛƴŎƛǇƭŜǎ ƻŦ {ǘŀǘŜ 

tƻƭƛŎȅΩ ǎƻ ƴƻǘ 

X X 
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enforceable per se. 

South Africa X X X 

Swaziland No clause X X 

Tanzania No information X No information 

Zambia No clause X X 

Zimbabwe No clause X No information 

 

SADC countries have reported frequently dramatic increases in the numbers of people 

receiving medication, with 9 countries95 reporting an increase of 10% or more by December 

2007. The UNAIDS 2008 Report on the Global AIDS Epidemic ǊŜǇƻǊǘǎ ǘƘŀǘ άǘƘŜ ƴǳƳōŜǊ ƻŦ 

people receiving antiretroviral drugs in low- and middle-income countries has increased 10-

ŦƻƭŘ ƛƴ ƻƴƭȅ ǎƛȄ ȅŜŀǊǎΣ ǊŜŀŎƘƛƴƎ ŀƭƳƻǎǘ о Ƴƛƭƭƛƻƴ ǇŜƻǇƭŜ ōȅ ǘƘŜ ŜƴŘ ƻŦ нллтέΩ96.  The report 

states that almost a million more people were receiving treatment at the end of 2007, than 

in 2006, with the greatest increases occurring in sub-Saharan Africa97. 

Table 30: Progress in increasing access to treatment  

COUNTRY 
NOs RECEIVING 

TREATMENT DEC 2005 

NOs RECEIVING 

TREATMENT DEC 2007 

Angola 2,500-3,500 11 549 

Botswana 67,000-77,000 92 932 

Democratic Republic of Congo 7,000-8,500 4 716 

Lesotho 7,500-9,000 21 710 

Madagascar
131A

 <200 138 

Malawi 31,000-35,000 100 649 

Mauritius <200 1500 

Mozambique 19,000-21,000 85 822 

Namibia 27,000-31,000 52316 

                                                             
95

 Angola, Democratic Republic of Congo, Lesotho, Malawi, Mozambique, Namibia, Swaziland, Tanzania and 
Zambia. 
96 UNAIDS 2008 Report on the Global AIDS Epidemic, p 130. www.unaids.org, accessed 20 February 2009.  
97 ²IhΣ ¦b!L5{ ŀƴŘ ¦bL/9C Ψ¢ƻǿŀǊŘǎ ¦ƴƛǾŜǊǎŀƭ !ŎŎŜǎǎΥ {ŎŀƭƛƴƎ ¦t tǊƛƻǊƛǘȅ IL±κ!L5{ Lnterventions in the 
Health SectorΩ Progress Report 2008, page 15. 
131A

 UNAIDS estimates that by December 2005 there were 5,000 people requiring ARV treatment in 
Madagascar with 51 people actually receiving ARVs (treatment coverage1%). 

http://www.unaids.org/
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South Africa 178,000-235,000 428 951 

Swaziland 12,000-14,000 24 535 

United Republic of Tanzania 20,000-23,000 135 696 

Zambia 45,000-52,000 151 199 

Zimbabwe 22,000-27,000 97 692 

Source: WHO, Progress on Global Access to HIV Antiretroviral Therapy ς ! ǊŜǇƻǊǘ ƻƴ άо ōȅ рέ ŀƴŘ .ŜȅƻƴŘ, 28 
March 2006 and Towards Universal Access: Scaling up priority HIV/AIDS interventions in the health sector: 
Progress Report, 2008. 
 

However, despite these increases, the overall picture remains bleak:  only two SADC 

countries98 are providing treatment to more than 70% of those in need, while 35%99 have 

not yet been able to ensure treatment access to a quarter of all those who require it.  

 

Table 31: Percentage of the treatment need that is being met  

COUNTRY ABOVE 75% 50 ς 75% BELOW 50% 

Angola   25 % 

Botswana 79 %   

DRC   17 % 

Lesotho   26 % 

Madagascar   4 % 

Malawi   35 % 

Mauritius   22 % 

Mozambique   24 % 

Namibia 88 %   

South Africa   28 % 

Swaziland   42 % 

Tanzania   31 % 

Zambia   46 % 

Zimbabwe   17 % 

 

                                                             
98

 Botswana and Namibia. 
99 Democratic Republic of Congo, Madagascar, Mauritius, Mozambique, Zimbabwe. 
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While access to treatment is improving overall, there are clearly barriers to access to 

treatment for vulnerable groups, including: 

 Rural populations 

 Children 

 Mobile and migrant populations 

 

In May 2008, South Africa experienced a wave of xenophobic violence, displacing around 100 000 people from 

their homes who were then forced to rely on civil society to provide for their basic needs, including health 

care. Conditions in many of the camps were appalling, with inadequate shelter, food and access to health care. 

These conditions clearly posed a threat to the health of the people living there, especially those living with HIV, 

some of whom were forced to interrupt their ARV treatment.  In addition to the lack of facilities in the camps, 

displaced people also experienced difficulties in accessing health care at local clinics and hospitals.  In a 

complaint made by civil society organisations to the United Nations High Commission on Refugees in October 

2008, concerns were expressed about the treatment of displaced persons at clinics and other health facilities, 

citing examples of abuse of displaced people by health care workers and denial of treatment100. 

Migrant populations and foreigners in Botswana report limited, if any, access to health care services. The 

Botswana government is currently not providing antiretroviral medication to foreigners or refugees. Children 

of Botswanan men, born to unmarried foreign mothers are unable to access health care. 

Similarly, Zimbabweans forced from their homes due to the political conflict, poverty and the health care crisis 

report difficulties accessing health care services.   

Rural Populations: Access to health care for people living in rural areas has been a perennial 

problem. The UNAIDS 2008 Report on the Global AIDS Epidemic identifies specific concerns 

about rural populations, indicating that most health care facilities providing ARV coverage 

are located in urban areas and therefore inaccessible to people living in rural areas. 

Research undertaken by the World Health Organisation in 2006 indicated that over 75% of 

doctors and 60% of nurses work in urban settings, leaving rural populations critically under-

served.   

In Angola, despite a significant increase in ARV coverage, civil society expressed grave concerns about access 

to treatment for rural areas.  Many facilities offering treatment are located in provincial capital cities, leaving 

those living in rural areas with limited access.  There are some provinces which have no health care facilities in 

rural areas that are able to provide ARVs. People have to travel long distances to get to facilities and there are 

long waits to see health care professionals
101

.  

Children: South Africa, Mozambique and Zimbabwe have all made significant progress in 

expanding access to treatment for children.   

                                                             
100 Civil society complaint to the United Nations High Commissioner on Human Rights, calling for an 
investigation into to United Nations High Commission on Refugees, 13 October 2008, available at 
http://www.tac.org.za/community/files/file/xenophobia/complaint%20by%20WC%20CS%20re%20UNHCR%20
13%20October%202008%20final%20vers.pdf, accessed on 16 March 2009 
101 Irin News, www.plusnew.org, accessed 16 March 2009.  

http://www.tac.org.za/community/files/file/xenophobia/complaint%20by%20WC%20CS%20re%20UNHCR%2013%20October%202008%20final%20vers.pdf
http://www.tac.org.za/community/files/file/xenophobia/complaint%20by%20WC%20CS%20re%20UNHCR%2013%20October%202008%20final%20vers.pdf
http://www.plusnew.org/
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Table 32: Progress in increasing access to treatment for children 

COUNTRY 
NOs RECEIVING TREATMENT DEC 

2006 

NOs RECEIVING TREATMENT  

DEC 2007 

Angola   

Botswana   

DRC   

Lesotho  1 553 

Madagascar   

Malawi 5 783 10 439 

Maurit ius   

Mozambique 3 443 6 320 

Namibia  4 300 

South Africa 23 369 32 080 

Swaziland   

Tanzania 3 576 11 176 

Zambia 7 200 11 602 

Zimbabwe 4 3 64 10 000 

Source: WHO, Towards Universal Access: Scaling up priority HIV/AIDS interventions in the health sector: 
progress report, 2008; information also accessed from UNAIDS Country progress reports. 
 

Lesotho developed a National Action Plan on Women, Girls and HIV/AIDS for 2007 ς 2010.  The plan promotes 

equitable access to treatment for women and girls. 

Malawi has a range of policies and strategies that attempt to promote access to comprehensive treatment, 

care and support for children.  These include the National Policy on Orphans and Other Vulnerable Children 

(2003), the draft National Community Home Based Care Guidelines (2005), the National Plan of Action on 

Orphans and Other Vulnerable Children (2004) and the Prevention of Mother to Child Transmission of HIV 

Strategy (2003).  These policies prohibit discrimination against children in the provision of treatment, care and 

support and recognise that children encounter barriers in access to treatment.                                        

Although progress has been made in scaling up treatment to children, with 198 000 children 

receiving ARVs at the end of 2007102, the UNAIDS 2008 Report on the Global AIDS Epidemic called for 

intensified action to expand access to treatment for children, recognising that children are 

significantly less likely to receive antiretroviral therapy. 

                                                             
102

 ²IhΣ ¦b!L5{ ŀƴŘ ¦bL/9C Ψ¢ƻǿŀǊŘǎ ¦ƴƛǾŜǊǎŀƭ !ŎŎŜǎǎΥ {ŎŀƭƛƴƎ ¦t tǊƛƻǊƛǘȅ IL±κ!L5{ LƴǘŜǊǾŜƴǘƛƻƴǎ in the 
Health SectorΩ Progress Report 2008,  p 98 
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In Angola, SCARJOV (a local NGO) has eȄǇǊŜǎǎŜŘ ŎƻƴŎŜǊƴǎ ŀōƻǳǘ ǘƘŜ Ŏƻǎǘǎ ƻŦ ŎƘƛƭŘǊŜƴΩǎ ƳŜŘƛŎŀǘƛƻƴΦ  tŀŜŘƛŀǘǊƛŎ 

formulations of ARVs are not always available and children have to make do with adult formulations on 

occasion.                                         

Shortage of health care workers: The 2006 World Health Report found that there was a 

global shortage of 4.3 million doctors, nurses and midwives.  Sub-Saharan Africa was 

critically under-resourced in this respect, needing at least a million more health care 

workers.  The HIV epidemic has stretched already over-burdened health care systems and 

the lack of health care workers has a significant impact on the provision of antiretroviral 

treatment. 

Table 33: Distribution of health care workers in SADC 

COUNTRY PHYSICIANS DENSITY 

PER 1000 

NURSES DENSITY 

PER 1000 

MIDWIVES DENSITY PER 

1000 

Angola 881 0.08 13 135  1.15 492 0.04 

Botswana 715 0.40 4 753 2.65   

DRC 5 827 0.11 28 789 0.53   

Lesotho 89 0.05 1 123 0.62   

Madagascar 5 201 0.29 5 661 0.32   

Malawi 266 0.02 7 264 0.59   

Mauritius 1 303 1.06 4 550 3.69 54 0.04 

Mozambique 514 0.03 3 954 0.21 2 229 0.12 

Namibia 598 0.3 6 145 3.06   

South Africa 34 829 0.77 184 459 4.08   

Swaziland 171 0.16 6 828 6.30   

Tanzania 822 0.02 13 292 0.37   

Zambia 1 264 0.12 19 014 1.74 2 996 0.27 

Zimbabwe 2 086 0.16 9 357 0.72   

Source: WHO World Health Report, 2006 

Lesotho has improved its ARV coverage but its progress is being hampered by huge shortages in healthcare 

personnel.  There are just five doctors and 62 nurses per 100,000 inhabitants in Lesotho (neighbouring South 

Africa has 74 doctors and 393 nurses per 100,000 inhabitants). 13 Eighty per cent of doctors in Lesotho are 

visiting foreigners, mainly from other parts of Africa and awaiting certification to practice in South Africa. In its 
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2007-2008 annual report issued in February 2008, the MOHSW reported that only two of the 171 health 

centres in the country had the minimum staffing required.103 

 

Conclusions 

 Almost all SADC countries have developed national ARV plans.  

 SADC states continue to make progress, with many more people accessing treatment 

than in 2006. 

 However, targets for universal access to ARVs are still far from being met. 

 Vulnerable populations (for example, rural populations, children and migrants) face 

difficulties accessing ARVs, even in countries where treatment access is improving. 

 The lack of adequate and trained health care personnel is a key barrier to universal 

access to treatment, care and support. 

 Distances to health facilities providing treatment are also impeding access to treatment, 

especially for rural populations. 

Recommendations 

 Continue to advocate for the roll-out of ARV programmes, with a particular focus on 

identifying barriers to accessing treatment and prioritising vulnerable populations with 

limited access to programmes. 

 Advocate for policies that ensure that all procurement processes include specific 

provision for paediatric formulations of ARVs. 

 Conduct further research to evaluate regulation and implementation of ARV 

programmes in Angola, DRC and Madagascar. 

 Conduct further research to identify barriers to access for vulnerable populations (e.g. 

rural populations and children).  

 Advocate for states to increase available resources to ensure adequate, skilled health 

care workers to manage ARV programmes. 

Table 34: Comparing findings from 2006 - 2009 

Conclusions The 2006 Report found that ARV 

targets were not being met and that 

access to ARVs was a key human 

rights issue in the region.  

The 2009 Report recognises that 

there has been progress in access 

to ARVs, but that treatment targets 

are still unmet. In particular, it 

recognises that vulnerable groups 

(such as rural populations and 

                                                             
103 MSF Activity Report 2007 at http://www.msf.org/source/actrep/2008/IAR-2008_complete.pdf accessed on 

25 March 2009 

 

http://www.msf.org/source/actrep/2008/IAR-2008_complete.pdf
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children) have limited access to 

ARVs.  

Recommendations: Advocate 

for ARV rollout  

The 2006 Report recommended 

advocacy for the roll-out of ARV 

programmes.  

The 2009 Report recognises the 

continued need for advocacy 

around ARV roll-out, with a specific 

focus on vulnerable populations.  

Recommendations: Advocate 

for Health Care Personnel 

 The 2009 Report furthermore 

recommends advocacy for 

increasing funding for adequate 

and skilled health care personnel.  

 

3.2.2.2 Prevention  

The SADC Model Law recommends the provision of comprehensive prevention services 

relating to HIV and AIDS. This report focuses on prevention programmes for pregnant 

women, children and prisoners. 

Prevention of Mother to Child Transmission (PMTCT): All SADC countries now provide 

PMTCT programmes to prevent transmission of HIV from mother to child. 

Table 35: HIV prevention programmes for women 

COUNTRY PMTCT IN 2006 PMTCT IN 2007 

Angola  X 

Botswana X X 

DRC  X  

Lesotho X X 

Madagascar X X 

Malawi X X 

Mauritius X X 

Mozambique X X 

Namibia X X 

South Africa X X 

Swaziland X X 

Tanzania  X 
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Zambia X X 

Zimbabwe X X 

 

Ideally, the World Health Organisation recommends that PMTCT programmes promote a 

comprehensive approach, including: 

 Primary prevention of HIV; 

 Prevention of unintended pregnancies amongst women; 

 Prevention of HIV transmission from mother to child; and 

 Provision of treatment, care and support for mothers with HIV, their children and 

families. 

Good Practice: Ave Maria Maternity Hospital, Madagascar 

The Counselling and Testing Centre at the Ave Maria Maternity Hospital in Antisrable is an example of a 

successful approach to mother to child prevention programmes.  The centre has offered free, confidential and 

voluntary HIV testing to pregnant women since 2004 as part of a programme to address sexually transmitted 

illnesses in pregnant women.  It has a dedicated team of health care workers, including a doctor, a co-

ordinator, an adviser and two laboratory assistants. 

Since its creation, the centre has tested more than 2600 people and it has developed a set of indicators to 

ensure that it maintains a high quality service.  These include benchmarks on the number of women with 

sexually transmitted illnesses who undergo HIV testing, the number of women with sexual transmitted 

illnesses who bring their partners in for treatment and the number of women with sexually transmitted 

illnesses that discuss their illness with their partners. 

There are also indicators to ensure the availability of laboratory services and a sufficient supply of drugs 

needed to treat all sexually transmitted infections.                                         

Good Practice: PMTCT in Mozambique 

In 2006 Mozambique integrated PMTCT programmes into existing maternal and child health services.  The 

Ministry of Health introduced a range of new policies to support the programme.  These have included 

provider initiated, opt-out testing in antenatal and maternal health settings, the introduction of combination 

therapy, conducting CD4 counts in ante natal and maternal health facilities (to reduce the number of facilities 

that women had to visit) and the introduction of support groups for pregnant women and mothers.  In 

September 2007, a policy permitting maternal and child health nurses and health technicians to provide 

antiretroviral medication to pregnant women was introduced to further expand access. 

Unfortunately, the existence of PMTCT programmes has not guaranteed universal access to 

all pregnant women with HIV.  Only 60% of SADC countries are providing access to half the 

women who require access.  

In 2007, 15% of all pregnant women with HIV in low- and middle-income countries lived in 

South Africa.  Mozambique and Tanzania accounted for another 7% each, while Zambia and 
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Malawi each accounted for 5%.104  In 2004, only 10% of all pregnant women received ARVs 

for PMTCT and the majority of these lived in developed countries.  This number has 

increased significantly in 2007, with over one third of pregnant women living with HIV now 

able to access PMTCT services.  The most dramatic increases took place in sub-Saharan 

Africa.105  Despite this, access to PMTCT services remains inadequate in SADC, placing 

children at risk of HIV infection. 

 Table 36: Percentage of Pregnant Women with HIV accessing PMTCT   

COUNTRY PERCENTAGE IN 2007 MODE OF TESTING 

Angola   

Botswana 89.9 Op out 

DRC   

Lesotho 31.1 Opt out 

Madagascar   

Malawi   

Mauritius 31.7 Opt out 

Mozambique 29.8 Opt out 

Namibia 49  

South Africa 66 VCT 

Swaziland 52 Opt out 

Tanzania 55  

Zambia 39.1  

Zimbabwe 67.4  

 

Although the information in Table 35 is incomplete, it does not suggest that opt-out testing 

for pregnant women is not necessarily associated with higher numbers of women accessing 

PMTCT. South Africa, which provides VCT, rather than opt out testing in the context of ante-

natal care, reports that 66% of women are able to access PMTCT services, while Lesotho, 

which provides opt-out testing to pregnant women, only reports a figure of 31.1%.  

                                                             
104 WHO, UNAIDS aƴŘ ¦bL/9C Ψ¢ƻǿŀǊŘǎ ¦ƴƛǾŜǊǎŀƭ !ŎŎŜǎǎΥ {ŎŀƭƛƴƎ ¦t tǊƛƻǊƛǘȅ IL±κ!L5{ LƴǘŜǊǾŜƴǘƛƻƴǎ ƛƴ ǘƘŜ 
Health SectorΩ Progress Report 2008, p 80. 
105

 ²IhΣ ¦b!L5{ ŀƴŘ ¦bL/9C Ψ¢ƻǿŀǊŘǎ ¦ƴƛǾŜǊǎŀƭ !ŎŎŜǎǎΥ {ŎŀƭƛƴƎ ¦t tǊƛƻǊƛǘȅ IL±κ!L5{ LƴǘŜǊǾŜƴǘƛƻƴǎ ƛƴ ǘƘŜ 
Health SectorΩ Progress Report 2008, p 79 
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Concerns about the opt-out testing model have already been discussed in this chapter106 

and are particularly relevant for pregnant women. The inequality in the relationship 

between health care providers and patients may inhibit women from rejecting an HIV test 

when it is offered to them and the truncated form of pre-test counselling, which is a feature 

of provider initiated opt-out testing, undermines their ability to provide informed consent to 

the test.  Research suggests that human rights violations in health care settings create 

significant barriers for women and impede access to services, including PMTCT services.  

Given the current low uptake of PMTCT programmes, there is a need to undertake more 

research to identify the barriers to access and strategies to remove them. 

Prisoners: The criminalisation of sex between men continues to act as a barrier to providing 

HIV prevention programmes in prisons, with authorities refusing to provide condoms to 

inmates whilst men having sex with men remains illegal.  Even where there is agreement on 

the distribution of condoms in prisons, in practice inmates are not able to access them 

easily.  

Table 37: Access to Condoms within Prisons 

COUNTRY SEX BETWEEN MEN 

NOT UNLAWFUL 

SEX BETWEEN MEN 

UNLAWFUL 

CONDOM DISTRIBUTION 

IN PRISON 

Angola X  Yes 

Botswana  X No 

DRC  X No 

Lesotho X  No 

Madagascar X  Yes 

Malawi  X No 

Mauritius X  Yes, by NGOs 

Mozambique  X No 

Namibia  X No 

South Africa X  Yes 

Swaziland X  No information 

Tanzania  X No 

Zambia  X Yes, but not always 

available in practice 

                                                             
106 See section 3.3.1.2, above. 
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Zimbabwe  X Yes 

 

Children: A January 2009 review of HIV testing policies in five SADC countries showed that in 

four of the countries surveyed, children under the age of 18 can access HIV testing in certain 

circumstances.107 

Table 38: Laws relating to children and consent in SADC 

COUNTRY LAW PROVIDING CHILDREN WITH 

CAPACITY TO CONSENT  

AGE OF CONSENT 

Lesotho X 12 

Mauritius X Child must be of an age at 

which they demonstrate 

understanding of the nature of 

the test 

Mozambique X 16 

South Africa X 12 and must be able to 

understand the nature of the 

test 

Tanzania  18 

 

In a number of SADC countries that have adopted new HIV-related laws, children under the 

age of 18 are able to consent independently to HIV testing. However, difficulties remain, 

even where new HIV-related laws on capacity to consent have been developed:  

 In some countries, older laws setting the age of consent at 18 years have not been 

specifically repealed by the new HIV-related legislation; 

 In the DRC, the new law fails to provide an age of consent; 

 In Tanzania, section 15(1) of the HIV and AIDS (Prevention and Control) Act (2008) 

provides for parental consent for HIV testing; and 

 In Mauritius, the law provides that an adolescent may request an HIV test without the 

permission of a parent or legal guardian if the test is requested in writing and the 

medical practitioner assesses that he or she has the capacity to consent108. 

Requiring parental consent for HIV testing creates a number of barriers to adolescents 

accessing HIV prevention services, as many would not want their parents to know they were 

                                                             
107  Information was only obtained on the situation in Lesotho, Mauritius, Mozambique, South Africa and 
Tanzania. 
108 Section 7(5) of the HIV and AIDS Act 31 of 2006 
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sexually active. Others may not have parents or legal guardians as they have been orphaned 

by the epidemic. Further barriers arise when sŜǊǾƛŎŜǎ ŦƻǊ ȅƻǳǘƘ ŀǊŜ ƴƻǘ άȅƻǳǘƘ-ŦǊƛŜƴŘƭȅέΦ  

In Lesotho, the Know Your Status Campaign found that the HIV testing guidelines did not deal expressly with 

testing young adolescents. Counsellors were not trained on how to ensure that informed consent was 

appropriately obtained and that the special needs of children in post-test counselling were addressed.109 

Conclusions 

 All SADC countries have programmes in place to provide ARVs to pregnant women to 

reduce the risk of HIV transmission to infants. 

 However, this has not translated into universal access for pregnant women with HIV.  

 The provision of opt-out testing for pregnant women does not appear to be associated 

with higher numbers of pregnant women accessing HIV testing and PMTCT programmes. 

 Prisoners in many SADC countries are denied access to condoms, due to the 

criminalisation of sex between men. 

 Some SADC countries have passed new laws recognising the emerging autonomy of 

children and allowing them to consent independently to HIV testing without parental 

consent. However, there are difficulties with some of these laws.  

 IL± ǘŜǎǘƛƴƎ ǎŜǊǾƛŎŜǎ ŦƻǊ ŎƘƛƭŘǊŜƴ ǳƴŘŜǊ ǘƘŜ ŀƎŜ ƻŦ му ȅŜŀǊǎ ŀǊŜ ƴƻǘ ŀƭǿŀȅǎ άȅƻǳǘƘ-

ŦǊƛŜƴŘƭȅέΦ 

Recommendations 

 Advocate for the continued expansion of PMTCT programmes, with a focus on 

identifying factors that act as barriers to access. 

 Ensure that health care workers providing HIV-related services to pregnant women are 

adequately trained to protect the human rights of pregnant women, including informed 

consent and confidentiality during HIV testing. 

 Monitor PMTCT programmes to identify human rights violations that may impede access 

to health care and HIV-related services.  

 Advocate for decriminalisation of sex between men and for access to condoms in 

prisons. 

 Advocate for continued law reform to provide for independent consent to HIV testing 

for children, as well as dedicated HIV testing and counselling guidelines for children. 

 Undertake further research into children and the age of consent in SADC countries. 

                                                             
109 ARASA and Human Rights Watch A Testing ChallŜƴƎŜΥ ¢ƘŜ ŜȄǇŜǊƛŜƴŎŜ ƻŦ [ŜǎƻǘƘƻΩǎ ¦ƴƛǾŜǊǎŀƭ IL± /ƻǳƴǎŜƭƭƛƴƎ 
and Testing Campaign, 2008. 
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Table 39: Comparing findings from 2006 - 2009 

Conclusions The 2006 Report found that 

substantial work was needed to 

ensure that women and children 

benefited from prevention 

programmes.  

The 2009 Report recognises that 

although some progress has been 

made in key areas, there are still 

ongoing difficulties. Access to 

PMTCT has expanded slower than 

access to treatment and although 

all SADC countries now have 

programmes, this has not 

necessarily translated into 

universal access for women. 

Condom distribution in prisons 

remains an issue of concern, as 

does access to appropriate HIV 

testing services for children. 

Recommendations: Advocate 

for PMTCT  rollout  

The 2006 Report recommended 

advocacy for the roll-out of PMTCT 

programmes.  

The 2009 Report recognises the 

continued need for advocacy 

around access to PMTCT. It 

recommends that advocacy be 

accompanied by monitoring and 

research to identify the nature, 

extent and barriers to access and 

to identify the impact of new opt-

out HIV testing polices on 

pregnant women.   

Recommendations: Advocacy 

for condoms in prisons  

The 2006 Report advocated for 

decriminalisation of sex between 

men and condom distribution in 

prisons. 

The 2009 Report recognises the 

need for continued advocacy in 

this regard.  

Recommendations: Advocacy 

ŦƻǊ ŎƘƛƭŘǊŜƴΩǎ ƭŀǿ ǊŜŦƻǊƳ 

 The 2009 Report recommends 

advocacy for all SADC countries to 

lower the age of consent for 

children. 

 




