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About ARASA

Who are we?

Established in 2002, the AIDS and Rights Alliance for Southern Africa (ARASA) is a regional
partnership of norgovernmental organisations (NGOs) working together to promote a
human rights approach to HIV/AIDS in Southern Africa. It is constituted in the form of a trust
and all partner organisations are members of the trust. Three steering committees,
comprising trust members, act as advisory boardstiie three ARASA progranarareas:

training and awareness raising, regional treatment literacy and advocacy and lobbying.

What do we do?

e Advocacy and Lobbying
e Training and Awareness Raising; and
e Capacity building for access to HIV/AIDS & TB treatment and prevention.

Central to allthe programme areas is the recognition that the protection of human rights
remains critical to a successful response to HIV, AIDS and Teldéd stigma and
discrimination remain major obstacles to meeting the target of universal access to HIV
prevenion, care and treatment. Protection of human rights, both for those vulnerable to
HIV infection and those already infected, is not only a right, but also produces positive
public health results against HIV. The denial of human rights such as the rights+to
discrimination, gender equality, information, education, health, privacy and social assistance
increases both vulnerability to infection as well as the impact of the epidemic.
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strengthen the capacity of civil society, with a particular focus on organisations of people
living with HIV and AIDS (PLHIV), to effectively advocate for a human rights approach to
HIV/AIDS and TB in Southern Africa.

Vision

A Southern Africa imwhich human rights are at the centre of all responses to HIV/AIDS and
TB and in which the rights of PLHIV are respected and protactédociceconomic rights;
the denial of which fuels the epidemicare respected, protected and fulfilled.

Mission
To promote a human rights approach to HIV/AIDS and TB in Southern Africa through

capacity building and advocacy.
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For further information about ARASA please contact
Michaela Clayton or Maggie Amweelo

ARASA, PO Box 97100, Maeiyéndhoek, Namibia
Tel: 264 61 300381 Fax: 264 61 227675

Email:michaela@arasa.org.namaggie@arasa.org.na
Website:www.arasa.info
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About the Report
Aim

The Report is a guide to HIV/AIDS and human rights in the Southern African region. It seeks
to:

e Describe the extent to which SADC countries have used and implemented selected
guidelines from the International Guidelines on HIV/AIDS and Hurigtrts

e Describe good legal, policy and human rights practices in relation to HIV and AIDS

e Outline key human rights challenges facing PLHIV in the SADC region.

Background

In 2006, on the tenth anniversary of the Joint United Nations Programme on HIV/AIDS
O!b!L5{0Q LYUSNYyraaAzylf DdZA RSt AySa 2y | L+xk!
research to evaluate the extent to which the International Guidelines were being used and
AYLX SYSYGSR Ay GKS {15/ NBIAZ2YyD ¢KI {0 edwSLI2 NI
{15/ O2dzyiNASaQ NBalLkRyasS 2 | Lxk!L5{ Ay I ff¢
Guidelines, to determine the existence of:

e Structures and Partnerships to support a mskictoral response to the epidemic

e A Legal and Policy Framework to protectigsromote the rights of people infected and
affected by HIV/AID&nd

¢ An enabling environment for people vulnerable to HIV and AIDS.

This Report is an updated version of the 2006 Report. It explores the key human rights
developments in the region since thmublication of the last report in April of 2007. Key
differences between this and the previous report are the following:

e The 2009 Report compares regional progress not only in terms of the International
Guidelines on HIV/AIDS and Human Rights, but altsnms of the new Model Law on
HIV/AIDS adopted by the SABIEnary Assembiyn November2008

e The 2009 Report has a narrower foarsd deals with the two priority areas of concern
for SADC countries highlighted in previous years, namely laws and policies that protect
rights of PLHIMo equality and nordiscriminationand those that promote access to
health care.

Overview of the 2009 Report

The firstchapter describes the context for the report, including the most current statistics
on HIV prevalence in the region. It explains thenan rights context and the gains that
have been made in protecting the human rights of people infected and affected by
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HIV/AIDS. It also contains a section on the International Guidelines on HIV/AIDS and Human
Rightsand the regional human rights respans

Chapter Two evaluates the steps taken to create a protective legal and policy framework on
HIV, AIDS and human rights. It focuses on areas where the most legal reform has taken
place, namely andiscriminationlaws and the criminal law. It also itkedes a section on
enforcement measures. The chapter concludes with a discussion of the key human rights
issues in the region.

Chapter Three reviews the progress made by states towards creating laws, policies and
programmes to promote universal accesshiealth care. It examines recent developments
towards developing HPFgpecific public health laws, regulating HIV testing, providing ARVs
and programmes for the prevention of moth&r-child transmission (PMTCT). As with
Chapter Two, this chapter also coraéis with a discussion of the key human rights issues
around access to health care.

The final chapter sets out a number of broad conclusions that can be made on the extent to
which SADC countries are reforming laws, policies and practices as requirdgdrbgtional

and regional standards. It summarises the key changes that have taken place in the last two
years and concludes with an advocacy agenda for the next two years.

Methodology

The report is based on information obtained through three different noetologies:

¢ Questionnaires were distributed to NGOs working on HIV as a human rights issue in the
SADC region, as well as all ARASA partners in the region. In total 111 questionnaires
were distributed (see Table 1, below). A shorter and slightly modifiexstipnnaire was
developed and submitted to the government department responsible for HIV and AIDS
in each SADC country.

e Key Informant Interviews, based on the same questionnaire, were held with ARASA
partners at the ARASA Partnership Forum on the; 18® November 2008. In total 12
partners participated in the interviews.

e A desk review of all literature and other material on HIV and human rights in SADC was
conducted. Information was accessed from the internet, journals, NGO publications and
newspapers. Aarge body of information was obtained from the 2008 Country Reports
on the National Response to the UNGASS Declaration of Commitment on HIV/AIDS.
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Table 1: No of questionnaires sent and returned in SADC

COUNTRY NO OF QUESTIONNAIRES RETURNED /
NO OF QUETIONNAIRES SENT OUT
NGOs ARASA Partners | Government
ANGOLA 0/2 0/1 0/1
BOTSWANA 1/6 1/1 0/1
DRC 1/9 1/1 0/1
LESOTHO 0/9 1/1 0/1
MADAGASCAR 0/3 0/1 0/1
MALAWI 0/13 Yo 0/1
MAURITIUS 0/1 1/1 0/1
MOZAMBIQUE 0/6 1/1 0/1
NAMIBIA 0/5 1/1 0/1
SOUTH AFRA 0/6 1/1 0/1
SWAZILAND 0/6 0/1 0/1
TANZANIA 1/12 ) 0/1
ZAMBIA 0/18 2/2 0/1
ZIMBABWE 0/15 ) 0/1s

Strengths and Limitations

The 2009 Report was able to obtain more detailed information than previously in some
respects, due to three factors:

e The narower focus of the research, focusing on key aspects of law and policy where
SADC countries have been seen to respond

e The increasing availability of information on law and policy in Southern Africa over the
internet and through research reports

e The faceto-face interviews with staff in ARASA partner organisations.

However, the research was limited by a number of factors including the following:

e Time FramesThe questionnaires were sent out between July and August 2008 when
many NGOs were preparing for carattending the International AIDS Conference in
Mexico. This may have accounted for the poor response rate.

e ResourcesThe funding available for the project was limited and did not allow for
country visits to source primary documents or to verify inforioag
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Language barriersThe Englisispeaking researchers found it difficult to obtain

information from the French and Portuguese speaking countries, despite the
guestionnaire having been translated.
Poor responsesrom other NGOs and from government: Thigfidulties in identifying,

contacting and getting responses from other NGOs {ARASA partners), coupled with
the poor response from government limited the depth of the research. Future updates
of the Manual may have to focus on obtaining this informatimom ARASA partners.
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Chapter One: Background tolWWAIDS in SADC

b2 RAASIFAS Ay KAAG2NER KIFa LINBPYLIISR | O2YLI NIofS

resources and no development challenge has led to such strong leadership and ownership

O02YYdzyAliASa yR O2dzy {NASA Yz2al KSIFIgAte | FFSOGSRE
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today is claiming more lives than the sum total of all wars, famines, floods and the ravages of |[deadly
diseases such as malaria. It is devastating i@sndnd communities, overwhelming and depleting
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1.1 The HIVAIDS Epidemic in SABC

SubSaharan Africa continues to bear the global burden of HIV infection and AIDS deaths. Of
the people living with HIV throughout the world, 67% live in-Sallharan Africa and in 2007,

75% of all AID&lated deaths occurred hereSouthern Africa is worst hit: in 2007, 22
million men, women and children were living with HIV and 1.9 million were newly infected.
Over one third of all those living with HIV live in SADC countries and 38% of all AIDS related
deaths took place there.

Sven SADC countries have national prevalence rates above 15%, namely Botswana,
Lesotho, Namibia, South Africa, Swaziland, Zambia and Zimbabwe.

Table 2: HIV Prevalence Rates in SADC countries

COUNTRY ADULT % ADULT No. WOMEN ADULT & CHILDREN No.
No.
1549 yrs 15 yrs +
15 yrs +
ANGOLA 2.1 180 000 110 000 190 000
BOTSWANA 23.9 280 000 170 000 300 000
DRC

! UNAIDS2008Global AIDS Epidemic Updapel3

2 Nelson Mandela, 13International AIDS Conference, Durban, 2000.
¥ UNAIDS008 Report on the Global AIDS Epidemic
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LESOTHO 23.2 260 000 150000 | 270000
MADAGASCAR 0.1 13 000 3400 14 000
MALAWI 11.9 840 000 490 000 | 930000
MAURITIUS 1.7 13 000 3 800 13 000
MOZAMBIQUE 12.5 1 400 000 810 000 | 1500 000
NAMIBIA 15.3 180 000 110000 | 200 000
S.AFRICA 18.1 5400 000 3200 000 | 5700 000
SWAZILAND 26.1 170 000 100 000 | 190 000
TANZANIA 6.2 1 300 000 760 000 | 1400 000
ZAMBIA 15.2 980 000 560 000 | 1100 000
ZIMBABWE 15.3 1 200 000 680 000 | 1300 000

Source: UNAIDZ08Report on the Global AIDS Epidemic

1.1.1 Children

Ninety percent of children who die of AIDS related causes die i¥Bahlaran Africa and in
2007, 270 000 children below the ageld years died of AlID®lated illnesses. Child HIV
infections appear to be levelling off in the region, a function of the apparent stabilising of
HIV infection in women and the increasing coverage of programmes to prevent raother
child transmission dfllV (PMTCT) for pregnant women living with HIV.

1.1.2 Women

Women continue to be disproportionately infected and affected in -Sataran Africa.
Nearly 60% of all people living with HIV in this region are women. Young women between
the ages of 1% 24 yeas are more likely to be infected than their male peers.

1.2 Human Rights within the SADC Region

Discussions and debates about human rights in SADC in the past year have been dominated
and overshadowed by the renewed conflict in the Democratic Republicafgo (DRC) and

the brutal regime of Robert Mugabe in Zimbabwe. In the DRC, thousands have been killed,
many women have been raped and sexually assaulted and 1.2 million Congolese have been
displaced in North and South Kivu. The atrocities of politepfession, which include
torture and kidnapping of human rights activists in Zimbabwe, have recently been eclipsed
by the humanitarian catastrophe, with the complete breakdown of the health system, food
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insecurity amongst the majority of both the rural cdaurban population and over 60 000
people infected by cholera.

Many other countries, despite being relatively stable democracies, are plagued-dggimm
and deep patterns of human rights abuses, including violence against women, homophobia
and violationsof the rights of prisoners and other vulnerable groups.

The many competing human rights issues in SADC have both created opportunities to raise
and address Hl&lated human rights abuses and obscured the violations that continue to
hinder efforts to expnd access to prevention, treatment, care and support.

1.3 HIV/AIDS as a Human Rights Issue

The right to affordable treatment for HIV has dominated the agenda of human rights
activists in Southern Africa for the past decade. A combination of interrataobilisation

of human rights organisations and grass roots movements, strategic litigation and high level

I R@20 08 F20dzaaSR GKS ¢2NI RQdated deaihs gfinerz y 2y
women and children in some of the poorest countries in therldio The revision of
Guideline 6 of the UNAIDS International Guidelines on HIV/AIDS and Human Rights in 2002
reflected the acceptance of access to treatment as a fundamental human right and spurred

on local, regional and international action to expandesm=cto life saving treatment.

At the United Nations High Level Meeting on AIDS in 2006, the world committed itself to
achieving universal access to prevention, treatment, care and support by 2010. In the 2008
report assessing progress, UN agencies ndtet substantial progress has been made,
Ay Of dzZRAYy 3 adzy LINBOSRSyY i #1003 @ Imilliénh mdzeJpedpte, tHe NB | G Y
majority living in poor countries, were able to access treatment. Progress has also been
made in expanding access to verticakyention programmes. In 2004, only 10% of
pregnant women in lowand middleincome countries received antiretroviral drugs to

prevent vertical HIV transmission. In 2007, this number had jumped to 33%.

Some of the most dramatic progress has taken plac&authern Africa. SADC countries
reported increases in the numbers of people receiving medication, with 9 couhtries
reporting an increase of 10% or more by December 2007.

An increasingly vibrant and powerful HIV and human rights movement in the régien
continued to press national governments and SADC to ensure that human rights remain a
central concern of national responses to HIV/AIDS. A review of the legislation and policy in
all fourteen SADC countries during January 2009 shows that all of tiileen bad a law or
national policy prohibiting unfair discrimination against people living with HIV or AIDS. In
order to assist SADC countries to continue to develop effective legal frameworks to address

* UNAIDS008 Report on the Global AIDS Epideptic
® Angola, Democratic Republic of @on Lesotho, Malawi, Mozambique, Namibia, Swaziland, Tanzania and
Zambia
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HIV and AIDS, the Southern African ParliamentaryrkfdSADE produced a model law on

HIV and AIDS in 2008. The model law explicitly promotes a human rights and gender
sensitive approach to HINBf | G SR f S3Aatl GA2y yR AYa (2
those vulnerable to HIV and people living withaffected by HIV are respected, protected
YR NBFftA&ASR Ay °GKS NBaLRyasS (2 !'L5{dQ

There is still, however, a need to be vigilant against actual and potential erosions of the
gains that have been made. During research for this report, ARASA partaiersasked to
identify the key human rights issues that were facing them in the region. Of the 13 countries
which responded to this questidnthe most significant issue raised was the limited access
to anti-retrovirals (ARVs), particularly in rural areBgspite the progress made in scaling up
access to treatment, only two countriéare providing treatment to more than 70% of those

in need, while fivd have not yet been able to ensure treatment access to one quarter of
those who require it.

Another key ssue raised by ARASA partners is the continued existence of discriminatory
laws and practices in SADC countries that hamper efforts to respond to HIV and AIDS.
Around 46 % of ARASA partners surveyed cited the lack of access to condoms in prisons as a
key ssue. Since many SADC countries still have laws criminalising same sex relationships,
service providers are unable to reach this population with prevention, treatment, care and
support services. A further 30% of those surveyed reported various other faims
discrimination as the most significant issue facing them, citing examples such as HIV testing
for purposes of discrimination amongst the military, as well as discrimination against
marginalised groups.

The marginalisation of migrants and displaced pedps always been an issue in Southern
Africa, where war, conflict and poverty have forced people from their homes and
communities in various countries over the years. The vulnerability of displaced populations
was increasingly apparent in 2008 with thisglacement of over a million people in the DRC
due to conflict, the ongoing numbers of Zimbabweans fleeing their country to escape
violence, hunger and cholera and the waves of xenophobic violence in South Africa forcing
around 100000 immigrants from thie homes into makeshift camps. As a result, access to
health care for migrant and mobile populations isenerging as a key issue of concern in
the region.

This report suggests that harmful Hiéated behaviour seems to be a major preoccupation

for legidators in SADC and shows a continuing trend to address these concerns in ways that
undermine the human rights of people living with HIV. While 8&D0nodel legislation

does not contain provisions criminalising the transmission of HIV, model laws recentl

® Section 1 (b) of th&ADGnodel law on HIV/AIDS

" No information was received from Angola.

® Botswana and Namibia

° Democratic Republic of Congo, Madagascar, Mauritius, Mozarab&jmbabwe
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developed by West African legislators that contain elweyad criminalisation provisions
may have influenced some legislators in the SADC region.

Increasing concerns about the scale of deaths from AIDS, the slow uptake of Voluntary
Testing and Counsgly (VCT), the late enrolment of many people living with HIV in
treatment programmes and the urgent need to expand access to treatment continue to lead
to calls to reassess testing models. Although the predominant model of HIV testing in the
region is stil VCT, almost all SADC governments have introduced some form of routine
offers of testing to pregnant women. In addition, new H#ated legislation enacted by
Tanzania, the DRC and Mozambique does not unequivocally affirm the right to
confidentiality ofHIV status and the laws are particularly ambivalent on the issue of partner
notification.

As the statistics show earlier in this chapter, women in the SADC region bear the brunt of
the epidemic. Over 40% of the countries surveyed for this report regardpd and
domestic violence as significant problems. While some progress has been made in
developing legislation to protect women from gendmased violence, several countries
have not developed adequate legal responses to violence against women. Evenlavhe

do exist, implementation is inadequate and services are not available to support the
survivors of gendebased violence. For example, although nine SADC countries now offer
post-exposure prophylaxis (PEP) to survivors of sexual assault, NGOsthepovomen are

often unable to access these services within the prescribed 72 hour time period. Despite
more women than men being able to access treatment in the region, it is of grave concern
that only 12% of pregnant women enrolling in PMTCT progranwegs assessed for access

to anti-retrovirals for their own healtt?

Table 3: Key human rights issues as identified by ARASA partners surveyed it 2008

COUNTRY TB DISCRIMINATIOI| LIMITED LEGA CONDOMS| TESTING | ACCESS| CRIMINAL
PROTECTION F( IN PRISON| SOLDIERY TO ARVS| LAW & HIV
GENDER
VIOLENCE

Botswana X X

DRC X

Lesotho X X X

Y WHO,Towards Universal Access. ScalipdPdority HIV/AIDS Interventions in the Health Sector. Progress
Report 2008p 94

1 Other issues identified by ARASA partners included discriminatory inheritance laws, lack of access to ARVs
for prisoners, weak counselling services, lack of legal representatidpLfidig and limited laws that preclude

men from being able to rape their wives.
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Madagascar

Malawi X X X X
Mauritius

Mozambique X X X

Namibia X X X X
South Africa X X

Swaziland

Tanzania X X

Zambia

Zimbabwe X X

1.4 The International Guidelines on HIV/AIDS and Human Rights

Thelnternational Guidelinesemain the only international guidance that describes, in detail,
the responsibilities of governments towards creating a human rigatsd response to
HIV/AIDS. Th&uidelinesare made up of twelve guidance points and each one describes
appropriate legislative and other responses that are required for an effectivégphéalth
response to the epidemic.

The key points set out in the guilitees are:

e DdzA Rl YOS

2y K26
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response to HIV/AIDS for example, by establishing an inclusive and participatory
National AIDS Council;
e Guidance on law reform to promote a rightased respose to the HIV epidemiefor

example, developing equality legislation to protect PLHIVs from unfair discrimination;

e Guidance on law reform to support public health interventionsfor example,
introducing laws that support treatment programmes by allowihg importation of

drugs; and

¢ Guidance on creating a supportive environment for groups vulnerable to HIV or affected
by HI for example, law reform decriminalising homosexuality.

In 2002, Guideline 6 of thimternational Guidelinesvas revised. The newersion makes it
clear that governments are under a duty to develop a legal and policy framework that
promotes access to antiretroviral treatment through the public health services.
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1.5 SADC Responses to HIV/AIDS

The Southern African Development Commui@ADC) consists of 15 countries:

Angola, Botswana, Democratic Republic of Congo, Lesotho, Madagascar, Malawi, Mauritius,
Mozambique, Namibia, South Africa, Swaziland, Seychelles, Tanzania, Zambia, Zifibabwe.
All SADC countries are members of the Africarohl

Both the Organisation of African Unity (OAU) and the African Union (AU) have issued a
number of statements and guidelines on HIV and human rights. These include:

The Grand Baie Declaratio(999), which highlights the importance of dealing with

humean rights issues in Africa;

The Abuja Declaration on HIV/AIDS, Tuberculosis and other Related Infectious Diseases
and the Abuja Framework for Action for the Fight against HIV/AIDS, Tuberculosis and

Other Related Infectious Diseases (20@hd
TheAfrican @ YYA aaA2y 2y 1 dzYly | yR t S2 L3
that deals with the impact of HIV on the human rights of Africans.

SADC has also drafted a number of protocols and codes over the years such as:

The Code on HIV/AIDS & Employmefit997), which aims to consolidate nationa

employment codes on HIV/AIB8ated issues and sensitise employers to these issues;

wA 3JK

The SADC Health Protokc¢l999), which specifically deals with HIV, AIDS and STIs and

aims to promote prevention and management polgithat work towards an inter
sectoral response to the epidemic;

The SADC Declaration on HIV/AIQ38ly 2003), which shows a commitment to addr
the epidemic through multsectoral intervention. The updated SABIG//AIDS Strategi
Framework and Programnad Action(2003¢ 2007) was also adopted recently;

()

D
(7))
(7]

The Declaration of HIV/AID&003) issued by the Council of Ministers of SADC at

Maseru, which promotes mul8ectoral strategies to respond to HIV/AIDS; and
The Protocol on Gender and Developmdg008), which commits states to expand

access to prevention, treatment and support for women who are infected and affected

by HIV. It explicitly calls on states to make pogbosure prophylaxis (PEP) available to

women after sexual assault.

These documents areamportant as they set a principled human rights framework within

which countries ought to respond. The SAOGQde on HIV/AIDS & Employmédrds been
one of the most influential documents on HIV/AIDS and human rights in the region, leading

2 http://www.sadc/int, accessed 11 March 2008
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to extensive legisltive and policy changes within SADC countries. It remains to be seen
whether the SADC model law on HIV and AIDS will have a similar impact, in the years ahead.
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Chapter Two: Creating a Protective Environment
2.1 Introduction

Developing a protective lejaand policy framework based on human rights principles

requires a commitment to ensuring that:

e Laws and policies protect people infected and affected by HIV from discrimination;

e Laws and policies protect vulnerable people, in order to reduce their risk\oinfection
and to ensure they are not unfairly targeted in the response to HIV and AIDS; and

e Laws and policies set standards of appropriate conduct and sanctions if these stapdards
are not met.

To meet this commitment states need to audit or reviewsérg legislation and policies to
ensure that they comply with human rights principles and achieve public health objectives
of effectively managing the epidemic. This chapter of the Report reviews the progress made
by governments in the SADC region towsattese twin goals. It focuses on three key areas

in which the most legal and policy reform has taken place, namely:

e Anti-discrimination laws;
e Criminal laws; and
e Enforcement measures.

2.2 International Guidelines on HIV/AIDS and Human Rights

The Reportdcuses on three guidelines relevant to developing a legal and policy framework
that protects people infected with and affected by HMMDSand prevents inappropriate
responses to the epidemic. The three relevant guidelines are:

GUIDELINE 4: CRIMINAL LA CORRECTIONAL SYSTEMS

States should review and reform criminal laws and correctional systems to ensure that they are corn
with international human rights obligations and are not misused in the context of HIV/AIDS or targe
vulnerable groups.

GUIDELINE 5: ANDISCRIMINATION AND PROTECTIVE LAWS

States should enact or strengthen adiscrimination and other protective laws that protect vulneral
groups, people living with HIV/AIDS and people with disabilities from discrimination in both btie pod
private sectors, that will ensure privacy and confidentiality and ethics in research involving human su
emphasise education and conciliation and provide for speedy and effective administrative and civil ren

GUIDELINE 11: MONITORINGARNFORCEMENT MECHANISMS

States should ensure monitoring and enforcement mechanisms to guarantee the protection-alaiéd
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human rights, including those of people living with HIV/AIDS, their families and communities.

2.3 Progress in Implementation

In all 14 of the SADC countries surveyed, steps have been taken towards developing a legal
or policy framework to respond to HIV and AIDS.

2.3.1 Models of HIV/AIDS Law and Policy Reform within SADC Countries
International and Regional Standards

Thelnternational Guidelines on HIV/AIDS and Human Rigbtaot specify a particular law

and policy reform model. Instead they focus on the steps that must be taken in certain areas
of the law in order to ensure that the rights of persons infected and affected Ibyarke
protected.

In 2008 SADC adopted a model law on HIV/AIDS. It proposes that SADC countries adopt a
comprehensive HIV and AIDS Act aiming at:

. Providing a legal framework for the review and reform of +iMted legislation so
as to ensure that it is inonformity with international human rights standards;
. Promoting effective prevention, treatment, care and research strategies in relation

to HIV and AIDS;

. Ensuring that the human rights of People Living with HIV or AIDS (PLHIV) are
protected; and

. Stimulaing the adoption of special measures to protect dffécted vulnerable or
marginalised groups.

Discussion of Findings

A January 2009 review of fourteEnSADC countries showed that all of them had
undertaken some form of law or policy reform with redao HIV and human rights. Over

40% of countries had developed dedicated HIV legislation. A further 35% had reformed
SEA&AGAY3T 2N ySs flsa o6& AyaSNIAy3dI NBFSNByO
However three countries had established human tsgprinciples in national policies only.

None of the SADC countries had used disability legislation to protect PLHIV.

13 Seychelles was not review.
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Table 4: Law and policy reform models

DEDICATED HI HIV INTEGRATED IN] HIV POLICY PROTE( DISABILITY LAWS US
LEGISLATION NEW / EXISTING LAWS| HUMAN RIGHS TO PROTECT PLHIV
Angola Botswana Malawi

DRC Lesotho Swaziland

Madagascar Namibia Zambia

Mauritius South Africa

Mozambique Zimbabwe

Tanzania

Dedicated HIV _and AIDS Lawhere countries have developed dedicated HI\d a&kiDS

legislation, the HIV and AIDS law generally deals with a wide range of issues, reflecting a
multi-sectoral response to HIV. This approach is to be supported for various reasons:

e It recognises that HIV is not simply a health issue;
e It makes laws arawd HIV and AIDS easily accessible, even foilanapers;
e |t can be a speedy means of law reform as it does not require the amendment or
development of a plethora of different statutes; and
e It is in keeping with theSADOmodel law which incorporates a broadnge of HIV
related provisions (ranging from the provision of health care services through to the
rights of research participants) in one piece of legislation.

Examples of MultiSectoral HIV and AIDS public health laws

Angola has passed the Law on Hiid AIDS, No. 8/04 which deals with:

w ¢KS adlidSQa NBalLlRyaArAoAftAUGASAT

w Coordination of the response to HIV/AIDS;

W The rights and duties of PLHIV, including the rights of prisoners and workers, the ri
confidentiality and protection from HIV transmissj

w HIV information, education and research; and

w Prevention, control and treatment of HIV

In Mozambique, the Act on Defending the Rights and the Fight against the Stigmatisatic
Discrimination of People Living with HIV and AIDS (2008) dealsmitingst others:

w Rights;

W Children Living with HIV or AIDS;
W Confidentiality;

ght to

n and
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Drug dependant individuals;

Discrimination and abuse;

Education;

HIV testing;

Research;

Employment;

Harmful HIWelated behaviour (voluntary transmission of Hiaf)d
Offences and penalties.

€E EEEEEEE

In Tanzania the HIV and AIDS (Prevention and Control) Act No. 28 of 2008 provides for:
o Public education;

o Testing and counselling;

o Confidentiality;

o Health and support services;

o Stigma and discrimination;

o Rights and obligatins of PLHIV;

o Establishment of a Research Committee;
o Monitoring and evaluationand

o Offences and penalties.

There may be disadvantages to developing dedicated HIV and AIDS legislation, particularly

in instances where the legislation is driven by the Btityi of Health:

e Where the process does not significantly involve ottede playersand the law does not
regulate nonhealth issues, a mulectoral response to HIV and AIDS may be
undermined. There may also be resistance from other ministries who skgatbns
being placed on them in legislation which their department has not developed.

e Adopting dedicated HIV legislation based on a model law without consideration for the
local context or needs may result in the inappropriate application of such laws.

e Where HIV laws do not deal with a wide range of issues or the underlying causes of the
rapid spread of HIV (such as gender inequality), this may lead to gaps in the national

response.

In Angola, theeaw on HIV and AIDSo. 8/04 does not deal with childr@nd NX IKG &3 &2 OA

to protect women.

Likewise the Mauritian HIV and AIDS Preventative Measures Act (2@9@)jnitations in thesensethat it only
deals with HIV testing, confidentiality, the transmission of &idsyringe and needle exchge programmes.

Integration of HIV into other lawDther SADC countries have adopted a gradual approach to

ax

creating a protective legal and policy framework. This system has the advantage of often

[21]

(0p))

O«



resulting in a truly multsectoral response to the epidem with a range of government
ministries having to take responsibility for legislating to respond to HIV and AIDS. Law
reform is then not speaheaded by, or seen as the sole responsibility of the Ministry of
Health. It also helps to ensure that law goalicy deals with broader soceconomic issues
relating to HIV and AIDS. However, this approach may result in limited law reform. For
example in two of the SADC countriéthat have adopted this approach, the only area of
law that has been reformed in thaiminal law.

South Africa is the best SADC country example of how this strategy has resulted in reform in
various pieces of legislation by the Ministries of Justice and Constitutional Development,
Social Development, Health and Labour.

In South Africathe Department of Social Development recently integrated-télsted clauses into the reform
of childcare legislation. The newK A f R NBha©HIVspeddidprovisionsand provisions dealing with the
GKSIFfGK adliadzaég 27F OKeleR/NBIY (@ pefsé Qriddr thg’ agenaf 18LyaB)YMASRIEa G K |
NAIKG G2 LINAGEFO& NBIFNRAYI GKSAN aKSIFEOGK adlp

regarding their HIV status. Section 133 says that no person may disclose the factctfilat is HIV positive
without consent, except in certain defined circumstances.

Using disability lawNone of the countries surveyed have used disability legislation as a
means of protecting PLHIV. In many developed countries, such as the USA and Canada,
courts have accepted that HIV is a disaffignd thus protected by disability legislation.
However, even in South Africa where the Constitution protects disabled persons against
unfair discrimination’,’ the Constitutional Court avoided making a findifat HIV was a
disability inHoffmann v SAA’ It is unclear why SADC countries have not adopted this
approach but several reasons are suggested:

e The general trend in the region is to move towards dedicated HIV legislation;

e There may be a general lack ofabdity legislation in the region, making express HIV
protections more appropriate; and

e Legislators may want to avoid the designation of HIV as a disability.

4 Botswana and Lesotho

' Act No. 38 of 2005. It should be noted that this Act has not as yet been fully operationalised.

'® Bragdon v Abbotf1998) 524 US 624 a@liebec (Commission des droits de la persondestiroits de la
jeunesse) v MontrealCfty)2000 SCC 27.

7 Section 9, Constitution of the Republic of South AfAica(l996).

¥ CCT 17/00
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In Hoffmann v SAAhe Appellant argued that he had been unfairly discriminated against on thendrof
disability, in that South African Airways had denied him employment as a cabin attendant solely becaus
HIV status. The court found that the discrimination was unfair. However, it did not state whether the find
unfair discrimination wasnade on the basis of disability or on the basis of his HIV status.

e of his
ing of

In the Mauritian legislation, théllV and AIDS Preventive Measures(2606) expressly excludes HIV from the

ambit of the term disability:

G!ye LISNE2Y 6K2 Aa | Il aotbeloasidéréd@sShadndh dsabiity or inSapacity iy |

GANIdzS 2F Pye Syl OldySyi¢

National Policies and Plans on HIV and AlB34alawi, Namibia, Swaziland and Zambia

human rights principles are established in national policies rather than lawsoggh a

draft law has been prepared in Malawi which Parliament hopes to pass during 2009). All
SADC countries surveyechad developed national plans to address the HIV epidemic.

Almost 80% of them included references to human rights in their nationakpl@nly two
countries? appear to make no reference at all to human rights in their plans.

Table 5: Existence of a national plan that recognises human rights

COUNTRY NATIONAL PLAN INCLUDES HUMAN RIGHTS

Angola National Strategy Plan o] No reference
HIV/AIDS 200 2010

Botswana National Strategic Framework f( Yes. Specific focus on improving t|
HIV/AIDS 2008 2009 legal and ethical environment

DRC National HIV/AIDS Strateg| Yes
Framework 1999 2008

Lesotho National HIV and AIDS Strate( Yes

Plan 2006; 2011

Madagascar No information No information

Malawi HIV/AIDS Action Framewol Yes. Human Rights is one of t
2005¢ 2009 guiding principles

Mauritius National Strategic Framework 20Q7| Yes. Emphasis on combating stigma ¢
2011 discrimination

Mozambique National Strategic Plan (PEN Il) 2(| Yes. Reference to protecting the rights
¢ 2009 people living with HIV/AIDS

 bid.

%0 saction 3, HIV and AIDS Preventative Measures(2@6).
L No information was obtained on Madagascar.
%2 Angola and Swaziland
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Namibia Medium Term Plan 11l Yes. Focus on reducing stigma a
discrimination

South Africa National Strategic Plan 20@722011 | Yes. Human Rights and Access to Jug
are a priority area in the plan

Swaziland National Strategic Plan 20@2008 | No reference but reference to humal
rights in other policies

Tanzania National Multisectoral Frameworl Yes. Fous on most at risk populations
on HIV/AIDS 20082010

Zambia National HIV and AIDS Strate( Yes.
Framework 2006 2010

Zimbabwe Zimbabwe National HIV/AID| Yes. Focuses on specific vulnera
Strategic Plan 20062010 groups, women, children and sex worke

The inclusiorof human rights in national policies and plans appears to be an inadequate
approach, since these do not create legal obligations, nor do they provide for redress if
human rights are abused. It is heartening to see that both Mozambique and Tanzania have

moved from a policy to a legal framework within the last two years.

In Botswana, there is no legislation that prohibits q@raployment HIV testing, although thdational Code of
Practice on HIV/AIDS and Employmelidcourages premployment HIV testing of eni’cpyees.23 In the

Botswana Building SocietBBS) matter an employee who had been hired as a security assistant was requested
to undergo an HIV test. After testing HIV positive he was dismissed. Included with the termination letter was a

copy of the HIV tasresults* The Court of Appedbund that preemployment testing was not unlawful ip

.2Gastyl +La GKS brdAzylt t2fA08 KIR aySoSNY 0S8y

However in a more recent case, the Industrial Court found thatraployer had acted unfairly in dismissing gn

NIy

employee who voluntarily disclosed his HIV status. The employee was awarded 6 months pay as
compensation. It remains to be seen whether the Appeal Court will confirm this decision and whether [future

cases willextend similar protection to job applicants, in the absence of specific laws prohibiting| pre

employment testing”®

Conclusions

e Law reform is required in order to respond to the epidemic appropriately.
e The adoption of HIV and AIDS public health legislatmears to be an effective and
expedient legislative strategy for ensuring a wide range of protections for PLHIV.

e Integrating HlWelated provisions into a range of different laws is also a successful

legislative strategy, reflecting a commitment to mgéictoralism, but may slow down
the law reform process.

2 Op citnote 45.

* www.bonela.orgaccessed on 1 October 2006.

% BONELARress releasd0 February 2004www.bonela.org accessed 9 November 2006.
% BONELARress releas® August 2008www.bonela.org accessed1 March 2009

[24]


http://www.bonela.org/
http://www.bonela.org/
http://www.bonela.org/

e Where human rights principles are not enshrined in law, they provide limited (if any)

protection.

Recommendations

e Advocate for all SADC countries to develop law reform programmes, based on the result

of a legal audit thaexamines:
0 existing relevant laws;
o the nature of their enforcement;

o the impact of the laws on the national response to HIV and AIDS (in particular,
the access and uptake of HIV services and commodities by women, PLHIV and

populations atrisk); and
o the need for law reform.

e Advocate for Swaziland, Zambia, Botswana and Lesotho to develop HIV and AIDS

legislation that involves all key sectors and deals with a wide range of issues.

Table 6: Comparing findings from 2002009

Conclusions The 2006 Report recognised th{ The 2009 Report recognises th
some progress had been made | there has been HRIelated law
terms of creating laws and policies | reform in all 14 SADC countri
deal with HIV and AIDS. surveyed. Four more countrig

have aopted dedicated HIV an
AIDS public health law since tk
last report’ and these laws tend
to deal with a broad range (
issues™®

Recommendations: HIV an( The 2006 Report recommended th| This Report recommend

AIDS Law SADC countries adopt an integrat{ continued law reform in SAD
model of law reform. countries based on legal audits.

does not recommend a particula
model of law reform.

Recommendations: Disability The 2006 Report recommended Given that disability legislation

Legislation research into why disability clearly not a preferred model g

legislation was nbbeing used as
model of law reform in SADC.

law reform in SADC, this issue h
been shelved.

" The countries are the DRC, Mauritius, Mozambique and Tanzania.
8 seefor example, the legislation in Mozambique and Tanzania.
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2.3.2 Reform of Criminal laws
International and Regional Standards

Guideline 4 requirestates to review and reform their criminal law so as to ensure that it is
not inappropriately used in the context of HIV/AIDS and that it does not target vulnerable
groups.

It is heartening to note that the final version of the SADC model law does ndéicon
provisions on criminalisation of HIV transmission, largely as a result of strong lobbying on
behalf of ARASA and other ngovernmental organisations (NGOSs) in the region.

Discussion of Findings:

In a review of the legislation in fourteen SADC caestin January 2009, it was found that
further law reform in the field of criminal justice had occurred. Over 40% of SADC countries
now have special legislation providing for a new offence dealing with harmfutettiiéd
behaviour. Six countries have fatuced legislation requiring courts to impose harsher
sentences on HIV positive rapiStend two have introduced legislation providing for HIV
testing of all sexual offender8.Legislation in a further four countries gave the courts the
authority to orderHIV testing in certain circumstanc®s.

Table 7: Use of criminal law in responding to HIV in SADC countries

COUNTRY NO HIVSPECIFI{ HIV-SPECIFIC HARSHER COMPULSORY H
CRIME CRIME SENTENCE F( TESTING OF SEXU
HIV+ OFFENDER | OFFENDER

Angola X No informaion A judge may orde
testing

Botswana X X X

DRC X X

Lesotho X X X

Madagascar X No information

Malawi X Proposed law

before parliament

Mauritius X

Mozambique X A judge may orde

*® No information was obtained on the position in Angdiéadagascar and Zambia.
% No information was obtained oHIV testing within the criminal justice system in Zambia.
1 These countries are Angola, Mozambique and South Africa.
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testing
Namibia X Calls for new X
legislation
South Arica X Calls for new X A judge may orde
legislation testing
Swagziland X
Tanzania X A judge may orde
testing
Zambia X Calls for new No information No information
legislation
Zimbabwe X X

An_HIVSpecific CrimeSince the last report, new dgslation criminalising the deliberate
transmission of HIV has been introduced in the DRC, Mozambique and Tanzania. There also
remain strong calls for the introduction of legislation to criminalise HIV in Malawi, Namibia,
South Africa and Zambia.

The reasns behind this preferred response are unclear since:

e All SADC countries have existing, broad common law or penal code crimes which could
be used to prosecute persons who deliberately infect others with HIV;

e TheSADGnodel law does not provide for any erinal offences; and

e In the last 12 months there has been an increase in advocacy for a human rights
response to harmful HRelated behaviour which does not use the criminal law.
LYAGALF GA@Sa10 gedmoms whyithe (critnthalisition of HIV exposure o
OGN yaYAadairzy Aby ABASR antJdm ®perOSodidsy inkidbie @se strong
public health and human rights arguments to show the futility of a criminal law response
to HIV¥?

10 Reasons why the criminalisation of HIV exposure or transmiss&dmad public policy

1. Applying the criminal law to HIV exposure or transmission does nothing to reduce the spread

2. Applying criminal law to HIV risk behaviour can actually undermine HIV prevention efforts, no
by deterring people from seekingWtesting.

3. Applying criminal law to HIV transmission promotes fear and stigma.

4. Instead of providing justice to women, applying criminal law to HIV transmission endange
further oppresses them.

32http://health.osf.It/downloads/news/OOl 10%20Reasons Criminalization draft%20for%20discussion.doc
accessed 28 January 2009.
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5. Laws criminalising HIV exposure and transmission ardtedraoo broadly and often punis
behaviour that is not blameworthy.

6. No matter how they are drafted, laws criminalising HIV exposure and transmission are often g
unfairly, selectively and ineffectively.

7. There are better ways to punish behaviour thiatly is blameworthy.

Laws criminalising HIV exposure and transmission sidestep the real challenges of HIV preven

9. Rather than introducing laws criminalising HIV exposure and transmission, legislators must
laws that stand in the way of HIV prettsn and treatment.

10. Responses to HIV should be based on human rights, including sexual rights.

©

The 2006 Report posited that legislatures may have createesp¥ific crimes in order to
confirm or clarify the existing legal position (such as in the eéddMlozambique, where the
new law creates a defence that narrows the scope of legal liability), or as a result of political

pressure.

Article 52 of the Act on Defending Rights and the Fight against the Stigmatisation and Discrimination of
Living vith HIV and AIDS (2008) in Mozambique provides:

GOAO !ye& LISNE2Y ¢K2X (1y286Ay3 KAAKKSNI LI2aAildArgdy
punished with a prison term higher than two and up to eight years.

(2) It is not voluntary transmissi when the carrier of HIV did not violate the right to care, or there ig
AAAYATFAOLIYHG NRAEA]l 2F AYyTFSOlAz2zyodé
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There are a number of examples of poor drafting in the new offences created by
countries. In most instances the vagueness of the terminology t#he breadth of the

SADC

provisions violate fundamental rights of PLHIV. In three SADC countries the criminal law is so

broadly drafted it includes a wide range of negligent acts.

In the Angolan law No 8/04 the intentional transmission of HIV is a crimésgmthishable in term:
of section 353 of the Penal Code. Additionally, a person who, through negligence, inconsiderd
failure to observe regulations, infects another, may also be punished under section 368 of the
Code.

In Article 53 of the Mozabique Act on Defending the Rights and the Fight against
Stigmatisation and Discrimination of People Living with HIV and AIDS (2008) it states:

G!ye LISNBR2Y ¢K2 o0SAy3a | KSIfGKOFINBE adl¥F
by anymeans different to sexual transmission, shall be punished with eight to twelve years of
LINA a2y €

D
tion or
Penal

the

2NJ y2i:

major

Sentencing Provisions for Sexual Offenders with MBfious SADC countries now have

provisions for minimum sentences for sexual offenders who are Hé\tiym
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Table 8: HIV status as an aggravating factor in the sentencing of sexual offenders

COUNTRY SENTENCE (UNAWARE OF HIV STATU SENTENCE (AWARE OF HIV STATUS)

Botswana 15 years Life imprisonment  with corpora
punishment

DRC Not applicable Life mprisonment

Lesotho 10 years (first offender) Death penalty

Life imprisonment (repeat offender)

Namibia Not applicable 15 years for first offenders, 45 years f
repeat offenders

South Africa Not applicable Life imprisonment

Zimbabwe Not applicable 20years

In the South African case dfyalungu v Statehe accused conceded under cross examination that he
aware of his HIV status at the time of the sexual offence. The court used thelBi&d sentencing laws t
sentence him to life imprisonmeﬁ’t

was

Of concern, however, is the move in some countries towards introducing harsher sentences
even where an offender is unaware of HIV status, as well as introducing a civil law standard

of proof for knowledge of HIV status within a criminal trial. This is lprohtic as the burden

2F LINRP2F Ay GUKS OAQGAft ftl¢ A& | aoltlyOS 27

SEIFI OGAy3 &aGlIyRFENR 2F a0Se&@2yR || NBlLazyl

60fS R

prosecutor would simply have to show that it is raqurobable that an accused was aware

of his HIV status than not.

The Botswana Penal Code (Amendment) Act (1998) provides in section 142(4)(b) that:

GAG Ydzad 6S LINRPGSR GKFG 2y | olflyOS 27F LIN®siem
L2AaAGADSE @

bAEAGAS

In Botswana there have been a number of cases in which the courts have found the HIV
sentencing provisions to be constitutional, but have also made attempts to clarify the

specific obligations on the state to prove that the offender was Hi\tigesat the time of

the offence. The courts refused to simply accept the results of an HIV test showing that the

offender to be HIV positive at the time of conviction.

In the case of case fam Nqubi v The Stafeti KS 02 dzNIi K St R (iskc&ild hoOh® degai®iQa | L +
as an aggravating factor. There was no proof that the offender was HIV positive at the time that the rape was

committed and this was held to be a precondition for the sentence of 15 years imprisonment.

%2005 JOL 13254 (T).
% Criminal Appeal 49/2000.
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In the case oMakuto v theState” the court held that the enhanced penalties for sexual offenders who were

HIV positive would only be constitutional if they required the state to demonstrate that the offender had HIV
at the time of the rape; nevertheless the court held that the perglid not need to be aware of their HIV
status at the time of the rape for the provisions to come into efféct.

HIV Testing of Sexual OffendeBotswana and Lesotho have introduced legislation
requiring a person convicted of a sexual offence to be wdtw HIV. In Botswana the
testing is post convictioh whilst in Lesotho the Sexual Offences Act requires a person
accused of a sexual offence to undergo an HIV test within one week of being charged. Test
results are then disclosed to the accused and tbenglainant and are reviewed by the
court upon conviction of the accused for sentencing purpd&ds.both countries convicted
persons are liable for increased sentences even if they were unaware of their HIV status.

This approach appears to be inappropeaince the results of the HIV test cannot establish:

e Whether the offender was aware of their HIV status at the time of the offence; or

e Whether the offender intended to expose the complainant to, or infect the complainant
with HIV.

This means in essendedt offenders get harsher sentences simply for being HIV positive.

In Angola, Mozambique, South Africa and Tanzania there is no blanket HIV testing of all
sexual offenders. However a judge may, in certain circumstances, order an offender to be
tested for HV. This approach is more reasonable, as it allows a court to consider all the facts
before it and order compulsory testing in appropriate circumstances. In South Africa, the
Sexual Offences Act places strict limits on when a court may order HIV testinigefo
purpose of disclosure to the offender and the survivor. An application for testing can only be
made if there is a possibility that the survivor was exposed to HIV and no more than 90 days
have lapsed since the date of the alleged offence. Howeveéknigola, Mozambique and
Tanzania the legislation does not detail the circumstances in which a court is competent to
order HIV testing of offenders, leaving the provision open to abuse.

In Angola Law 8/04rohibits compulsory HIV testing, but allows it grrhs of criminal procedure, wher
authorised by a competent judicial authority.

Article 40 of the Mozambiquéct on Defending the Rights and the Fight against the Stigmatisatior
Discrimination oPeopleLiving with HIV and AIDS (2008) provides:

& o0 H Vendli@gdnlthe circumstances of the case the judge or the prosecutor emayfficiq order that the
person who committed the crime be tested peStE LJ2 & dzNB F2NJ G KS RAI 3y 2ai

% [2000] 2 BLR 130 (CA).

®bidt § LI §19.0& My

% action142 Penal Code (Amendment) Act No. 5 of 1998
% Section30, Act No. 3 of 2003.
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In South Africa th€riminal Law (Sexual Offences amtbed Matters) Amendment Agrovides in s 33:

a 6 m OWithin) 60 days after the alleged commission of a sexual offence any victim or any interested
on behalf of a victim, may apply to a magistrate, in the prescribed form, for an ordar that

(1) the alleged offender be tested for HIV and that the results thereof be disclosed to the vict
interested person, as the case maydmto the alleged offender; or

(i) the HIV test results in respect of the alleged offender, obtained on applicati@npojice official ag
O2yGSYLX | GSR Ay &aS0OGA2y ot 06S RA&Of24SR

Section 37 of the Act describes the purpose of this compulsory testing as:
G¢KS NB&adzZ Ga 2F 'y | L+ G Scrdimsiahces: 2yt & 6S dzaSR

(a)To inform a victim or an interested person whether the alleged offender in the case in question is in
with HIV with the view to

(i) making informed personal decisions; or
(ii) using them as evidence in any ensuing civil procesdisca result of the sexual offence in question; or

(b) to enable an investigating officer to gather information with the viewusing them as evidence |
ONAYAYlFf LINRPOSSRAYy & dE

In Tanzanighe HIV and AIDS (Prevention and Control) Act No. 28 of 200&ipsow section 15(4)(a) that
court may order the testing of an individual.

Conclusions

e Despite the recommendations in the International Guidelines on HIV/AIDS and Human
Rights, countries continue to develop a range of criminal provisions to respohiiMo

and AIDS. Close to 50% of SADC countries have introduced legislation which creates

specific offences for the wilful transmission of HIV and provides for harsher sentences
for sexual offenders who are HIV positive at the time of the offence and Hiviges a
sexual offender.

e Many of these new criminal laws are poorly drafted and couched in broad language,
lowering the standards of proof and widening the net of liability in a way that is legally
unacceptable.

e There is some indication in Botswana thla¢ courts have chosen to narrow the scope
of the criminal law provisions, where appropriate. They have however held that HIV
testing of sexual offenders is constitutional.

Recommendations

e Advocate for the use of public health law to respond to deliberfzemful HIVrelated
behaviour, rather than criminal law.
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In countries where new criminal laws have recently been enacted, advocate for their
repeal.

Alternatively, advocate for measures to ensure the appropriate use of such laws. Thus
advocate for the deelopment of prosecutorial guidelines on the application of the
criminal law to HIV to promote appropriate use and avoid the selective use of criminal
laws against marginalised groups

Advocate for the repeal of laws which require all sexual offenders ttesied for HIV.
Advocate further for law reform so that such testing may only take place on the basis of
a court order, in a way that protects the rights of all parties and that facilitates access to
PEP or other significant health decisions for the stnvof a sexual offence.

Undertake research into the use of existing criminal laws on HIV and AIDS in SADC to
determine the intention of the legislator in creating the various laws, the extent to
which the laws are used, the application of the laws incpca, whether they are in fact
achieving their intended goals and judicial attitudes towards the laws.

Table 9: Comparing findings from 2002009

Conclusions

The 2006 Report found that mar
SADC countries had introduce
criminal law measures to deal thi
HIV and AIDS.

The 2009 Report recognises th
there is a continuing trend tq
develop criminal law measures {
respond to HIV, with a worryin
trend towards broader laws
Three more countries have Hi
specific crimes, two more requir
HIV testing of a exual offender
and the DRC has now al
introduced harsher sentences fq
sexual offenders with HIV.

Recommendations:
Discouraging Criminal Laws

The 2006 Report recommende
advocacy to discourage criminal lg
(as opposed to public health lav
measures todeal with harmful HIV
related behaviour and inappropriat
compulsory HIV testing of sexu
offenders.

The 2009 Report recognises tl
need for ongoing advocacy
However given the continuin
trend towards the use of thg
criminal law and the fact tha
most lkws are recent, i
recommends both advocating fg
their repeal and alternatively fo
the adoption of guidelines on th
appropriate use of such law. |
the case of HIV testing laws
advocates for law reform tg
ensure that such testing i
authorised by aydge and aims tq
serve a legitimate purpose such
enabling survivors to access P
Finally, research into thg
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background, use and effectivene
of these laws, in order to inforn
future advocacy campaigns

recommended.
Recommendations: The 2006 Report recommended th The 2009 Report confirms th
Developing Preecutorial | development of prosecutorig recommendation,  given  thg¢
Guidelines guidelines to ensure the appropriaf continuing trend to passnew

use of laws requiring HIV testing of| criminal laws to respond to HIV.
sexual offender.

2.3.3 Reform of AntiDiscrimination Measures

International and Regional Standards

Guideline 5 requires states to enact or strengthen @mcrimination laws to protect people
infected and affected by HIV. In the plementation discussion under Guideline 5 it is
recommended that governments do this by developing or revising general anti
discrimination laws to cover PLHiY.

Within SADC, thébuja Declaration on HIV/AID&001) commits African nations to taking

priority actions to fight HIV, AIDS, TB and other related infections. It prioritises huaghas
andNBO23yArasSa O(GKIFIGd aadAaaylrs aiatSyoSs RSyYyALlf

| L+k! L5{ AYyONBIasas #KS AYLI OG 2F (GKS SLARSYA

The SADOmodel law proides in section 17(2) that any direct or indirect discrimination
against people living with or affected by HIV, based on actual or perceived HIV status, is
prohibited.

Discussion of Findings

A review of the legislation and policy in fourteen SADC counthieing January 2009

shows that all countries have either a law or national policy prohibiting unfair discrimination
against PLHIV. In 50 % of these countries this protection was found within the law. Six SADC
countries had HRgpecific antidiscriminatian legislation, while one country protected PLHIV
from discrimination through general equality legislation. The remaining 50 % of SADC
countries protected PLHIV from discrimination through provisions in national policy, rather
than law.

% UNAIDSHIV/AIDS and Human Rights: International Guidelih®86) www.unaids accessed 2 February

2009.

% www.un.org, accessed? September 2006.

*! Angola, Botswana, DRC, Madagascar, Malawi, Mauritius, Mozambique, Namibia, South Africa, Swaziland,
Tanzania, Zambia and Zimbabwe.
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Table 10: Equalityaws prohibiting unfair discrimination on the basis of HIV status

HIV SPECIFIC LAW GENERAL EQUALITY LAW POLICY ONLY
Angola South Africa Botswana
DRC Lesotho
Madagascar Malawi
Mauritius Namibia
Mozambique Swaziland
Tanzania Zambia
Zimbabwe

In the area of HIV/AIDS and employment, SADC countries have adopted a wide range of
laws and policies to manage HIV/AIDS and human rights in the workplace. Fourteen SADC
countries had taken steps to protect the rights of employees with HIV and all but fone o
these countries had taken these steps through enactment of laws. Only in Malawi is there
no lawg there is a code of good practice on HIV and AIDS in the working environment.

Table 11: Best Practices in Employment Laws and Codes

COUNTRY LAW / CODE REGATING HIV, AIDS AND EMPLOYMENT

Angola Law on HIV and AI¥8004) prohibits unfair discrimination in the workplace. Employ
are under a duty to educate and train workers on HIV/AIDS. A violation of these proy
makes the employer liable for a finB0% of which is paid to the National Programme
fight AIDS. Further details are contained withBrder No. 43/03(July 2003), thg
Regulations of HIV/AIDS in Employment and Professional Training.

Botswana Public Service Act (2008) (not yet in operatiprghibits unfair discrimination on the bas
2F KSIfGK adliddzae {SOGA2y T16S0 aidl dSa
other matters affecting human resource management, every appointing authority
SOSNE & dzLJS NI A rotdigcamirdi€ ZgaidtSahy ed@folek dnXhe basis of
race, tribe, place of origin, national extraction, social origin, colour, creed, pol
opinion, marital statushealth statug RA &l 0Af Al &2 LINBIYIl y(
only applies to pulit servants.

The Directorate of Public Service Management has also published the Public Servig
of Conduct on HIV/AIDS and the Workplé2@01). This Code:

e Sets out the rights and responsibilities of employers and employees
e Places an obligation on magement to create a nediscriminatory environment

The Botswana National Code of Practice on HIV/AIDS and Employetemiut standards
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for an appropriate response to HIV within the workplace. It discouragegmoyment
HIV testing.

DRC

Article 20 of the HIV/AIDS Law 08/011 prohibits any kind of discrimination
stigmatisation in the workplace or during vocational trainings against a person beca
KAAKKSNI adlGdza 2NJ LINBadzySR adl ddzasz 2N
that the real or presumed status of a person or his/her spouse or relatives is ng
acceptable reason to refuse employment or career advancement or advantages. It
not an acceptable reason to terminate an employment contract. Compulsory HIV te
is prahibited during preemployment or during routine medical examinations for work
terms of Article 22. Furthermore, Article 26 provides that employers and others who
FOOSaa (2 |y SYLX 28SSQa YSRAOIf NBO2N]

Lesotho

The Public Service has Rublic Service HIV and AIDS in the Workplace Pdici
prohibits unfair discrimination and mandatory HIV testing.

The Labour Code (Amendment) Act, No. 5 of 2006, prohibitem@oyment HIV testing
and HIV testing dung employment, ensures confidentiality and ndisclosure and
prohibits discrimination in employment. The Labour Code only applies to pr
employers and parastatals and does not apply to civil servants

Madagascar

Law No0.200840 prohibits unfair disamination in the workplacgTitle Ill, Chapter IV
article 4455). Article 44 povides that discrimination against a person living with Hl
the workplace is prohibited and Article 45 places an obligation on the employer to e
that measures are takemagainst occupational exposure in the workplace. Prospeq
employees shall not be subjected to mandatory HIV tests in terms of Article 47 an
status is not a reason for refusing to employ a person in terms of Article 46.

Malawi

TheCode of Conduct oHIV/AIDS and the Workplaegts as a guide to employers, trag
unions and employees.

Mauritius

The HIV Preventative Measures A(2006) prohibits preemployment HIV testing as
condition of employment. Testing may also not be done as ecpralition forworkplace
training or promaotion.

Mozambique

Law No.5/20020rotects employees against discrimination in the workplace. It does
specifically mention HIV but is broad enough to cover HIV.

The Act on Defending the Rights and the Fight against the Sigatiah and
S5Aa0ONRAYAYlFGA2Y 2F tS2LXS [ABGAYy3 6AGK
worker or work applicant living with HIV or AIDS is protected against any Kir
RAGONAYAYlFGA2YS Ay (GSN¥Ya 2F GKBAYHOB

rights:

e Nondiscrimination regarding labour, training, promotion and career progres
rights

e Equal opportunities

e Leave to receive medical care as per existing labour legislation

Namibia

The National Code on HIV/AIDS and Employn@2600) was promulgated in terms o
section 112 of the Labour Act. The Code prohibitseprloyment HIV testing and unfa
discrimination.
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In the new Labour Act, promulgated in 2008, HIV is listed as a specific prohibited ¢
of discrimination in access to oontinued employment.

South Africa PYFLEANI RAAONAYAYLFGA2Y Rdz2S (2 Fy SYLX 2
section 6 of theEmployment Equity Acf1998). HIV testing without Labour Col
authorisation is prohibited by section 7 of thetAc

A Code of Good Practice on Key Aspects of HIV/AIDS and Emplagragached to the
Act. It aims at giving guidance on creating a -dgstriminatory environment ang
managing the impact of HIV and AIDS on the workplace.

Swaziland Section 29 of th&nployment Act 1980) says that employers may not discriminate in
SYLX 28YS8Syid O2ydiNIOlGd I L+ A& y20 NBFSN]

Tanzania The HIV and AIDS (Prevention and Control) Act (2008) provides in section 9 tha
employe shall establish and eordinate a workplace programme. Section 15(1) sta
that a person shall not be compelled to undergo HIV testing. Section 30(c) states
person shall not deny any person any employment opportunity due to their HIV statu

Zambia The Employment ActCap 268 andndustrial Relations Ac€Cap 269 protect worker
against discriminatory practices. They are not HIV specific.

Zimbabwe The Labour Relations A®art I, protects employees against discrimination. Although
does notmention HIV, regulations issued under the AStafutory Instrument202 of
1998) prohibit discrimination based on HIV or AIDS in the workplace.

HI\:Specific AntDiscrimination LawsAs seen above, legal protection against unfair
discrimination existsni Angola, the DRC, Madagascar, Mauritius, Mozambique, South Africa

and Tanzania. In all the countries mentioned, except for South Africa, these provisio
contained within dedicated H¥xelated legislation.

Good Practice: AntDiscrimination Laws

Angda has passed theaw on HIV and AlD8hich provides expressly that PLHIV are entitled to be prote
from discrimination. It also expressly protects soldiers fromgmeloyment HIV testindf

In the DRC Article 10 of the HIV/AIDS Law 08/11 protects/Htdih stigmatisation in the public and prival
health care systems.

In Mauritius theHIV and AIDS Preventative Measures (2006) contains a number of provisions outlawi
discriminatory testing. Section 6 states:

Gb2 LISNBR2Y &KIff rApgrodzo SindeggeJanCHiimsSas & gbaditidh Sf employmen
O2ylGAydzSR SYLX 28YS8Syi¢o

South Africa has passed tReomotion of Equality and Prevention of Unfair Discrimination(2@00). This Ac

ns are

cted

fe

t or

[

outlaws unfair discriminatiof® Section 1 of the Act defas unfair discrimination as being when someth

*2 Article 5,0p citnote 21.
3 Sction6, Act No. 4of 2000.
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imposes a burden on someone or denies them an opportunity. For example, the Act says that it i§ unfair
discrimination to prevent women from inheriting property as this places economic and social burdgns on
w2YSyod ! fiK2dAK GKS ' 00 R2Sa y2aG tAad al Lz adlr ddzasg
discriminate, its provisions are broad enough to include this kind of discrimination.

While the adoption of HRgpecific antdiscrimination law is a sign ofegt progress, various
limits to this approach have been noted:

e NGOs report that, although there are some signs of decreased discrimination, it is still a
major issue facing PLHIV. For example, it was stated that in Lesotho discrimination has
become morernsidious-2 YOS SYLJX 28SN&ER 06S02YS g NB 27
they find other ways to discriminate against thém.

e Dedicated HIV antliscrimination laws tend to focus only on discrimination based on
HIV status or perceived HIV status. This means dhes loften fail to recognise that
people vulnerable to HIV may also be marginalised for other reasons (for example,
because of being in a sarsex relationship). Without broader equality laws these PLHIV
continue to face discrimination.

¢ Many laws are not tmad enough in their scope (for example, labour laws protecting job
applicants from preemployment HIV testing do not extend to the military) or are limited
08 YwiftdwQ Ofl dzaSaod

The Mauritian HIV and AIDS Preventative Measures Act (2006) is an exdingglislation which is not wholly
LINEGSOGAGSD® LG R2Sa y20 AaALISOATAOFIftE LINPKAOAL dzy Tl 7
| 26 SOSNE Al R2Sa LINPOARS GKIG AG Aa Iy 2FFSyBs$ G2 (N
2NJ G2 GNBFG GKSY gAGK GKIFIGNBRZ NARAOdZ S 2NJ O2y (i SYLJ¢
CKAAd AYRANBOUGfE LINPKAOAGA (GKS RAAONAYAYI (i2NRB -dgzasS 27
ol 01 Q Of I dza) $hatststes that el db@g shall ol prevent the use of HIV testing as a requirement

during an application for immigration, citizenship, defence or public safety.

Some of the unresolved, egoing discrimination issues in the region include the contiguin
testing and exclusion of HIV positive soldiers from the military, the discrimination and
marginalisation of persons in sarsex relationships and the lack of legal rights and the low
social status of women in terms of the law.

Constitutional protectionin countries which do not have comprehensive f#¥ted anti
discrimination measures, litigants would have to rely on the constitution for protection.
Whilst none of the constitutions in the SADC region expressly refer to HIV, it has been
argued that inmost instances the equality clause would be broad enough to outlaw HIV
related discrimination.

** Personal communication, Alfred Thotolo, Adventist Development and Relief Agency, Lesotho, 19 November
2008.
> Section18(3).
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In the Botswana case @ittorney General v DoWthe general principles were established regarding unlis
grounds of discrimination in the Botswana Constitution

L R2 y20 GKAY]l GKFG GKS FNIYSNBR 2F GKS /2yai
groups or classes who would be affected for all time by discriminatory treatment have been identifig
mentioned in the definition in sé¢ion 15(3). | do not think that they intended to declare that the catego
mentioned in that definition were forever closed. In the nature of things, asifdrted people trying to lool
into the future, they would have contemplated that with the pagsaof time not only the groups or class
which had voiced concern at the time of writing the Constitution but other groups or classes ne
protection would arise. The categories might grow or change. In that sense, the classes or groups

in the definition would beandin my opinion, are by way of example of what the framers of the Constitu
GK2dzaKG 62NIK YSydAz2yAy3 & LRGSYdGALfte *52YS

Based on this passage the courtMiakuta v the Stee held that a physical disability such as HIV would
protected by the equality clausé.

HIVfrelated AntiDiscrimination Policytn Botswana, Lesotho, Malawi, Namibia, Swaziland,
Zambia and Zimbabwe express prohibitions on unfair discrimination agRindIV are
contained only within policies.

The Swaziland national policy states:

a FGdza 2F | LISNB2Y akKltt y2d 0S5 dzasSR |
KSFHtGK OFNB *2NJ SYLX 28Y8yi¢é

It does not refer to any enfeement mechanisms.

HItrelated Employment LawThere are now protective employment laws in all SADC
countries except Malawi. However, in Botswana the law only applies to civil servants and in
Swaziland and Zambia the law is not HIV specific, althoughsitbeen argued that it is
broad enough to protect HIV positive workers. A key concern remains the exclusion of the
military from these protections in all countries except Angola.

In Botswana,BONELAas been using a variety of advocacy strategiepressue the government to
develop an HiVelated employment law. In 2007 they -codinated a petition of 13 000 signatures th
was handed to the Minister of Labour and Home Affairs.

6 [1992] BLR 119.

" Ibid.

*8 Op citnote 28 at para. 6

*? Government of Swaziland National Multisectoral HIV and AIDS Polid).(200

% BONELAANnual Report2007. www.bonela.org/publication/annual _reports.htmlaccessed 2 February
2009

[39]


http://www.bonela.org/publication/annual_reports.html

Conclusions

Significant progress has been made in ensuring legal protefdioRLHIV within SADC,
with 50% of countries having laws specifically prohibiting discrimination on the basis of
HIV and AIDS.

In countries with legal protection, this has generally taken place through provisions in a
dedicated HIV law. However, H$gecifc anttdiscrimination laws are, at times, limited

in their scope and reach.

All countries have taken steps to protect the rights of employees with HIV and AIDS
throughlegislation, policies or codes.

Despite the existence of HBpecific laws, d@imination against PLHIV continues. For
example, discrimination against soldiers with HIV continues to be an issue in some
countries.

Additionally, without broader laws protecting the rights of all vulnerable and
marginalised groups, vulnerability to HNl continue.

Recommendations

Advocate for HI\specific antidiscrimination legislation in the remaining 7 SADC
countries.

Advocate for the development of brodmhsed equality protection for all persons
vulnerable to HIV and AIDS on a range of groundl 88 race, gender, sex, pregnancy,
marital status, disability, sexual orientation, religion, culture, language and birth. This
law reform could be integrated into new HIV legislation, or alternatively could be
developed as separate general equality anaadscrimination legislation.

Advocate for all SADC countries to adopt employment legislation that protects
employees, including the armed forces, from jmmployment HIV testing and
discrimination.

Table 12: Comparing findings from 2008009

Conclusiors The 2006 Report found that very fe] The 2009 Report recognises th
countries had introduced specifi there is an increase in ant
legislation to outlaw HIVelated | discrimination laws to protec
unfair discrimination and mos PLHIV in Botswana, DRC, Leso
countries simply dealt with this issy Mauritius, Mozambique  ang
through policy documents, despit Tanzania.
this being an ineffective approach.
the workplace, however, mucl
progress had been made and this w
leading to reduced discrimination.

Recommendations: HIV| The 2006 Report recommendeg The 2009 Report recognises ti

Specific  AntiDiscrimination | advocacy for HPgpecific anti | need for ongoing advocacy for Hi
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Law discrimination laws in all SAD specific antdiscrimination law tiat

countries. fully protect the rights of PLHIV, &
well as broader antiiscrimination
provisions or laws.

Recommendations: HI/| The 2006 Report recommended th The 2009 Report confirms the neg¢
Specific Employment Laws development of employment law| for ongoing advocacy for Hi
protecting employees with HIV fror specific employment laws thg
discriminaton and prohibiting pre| cover all sectors, in Swazilan
employment HIV testing. Zambia and Botswana.

2.3.4 Enforcement mechanisms
International and Regionalt@ndards

Guideline 11 deals with monitoring and enforcement mechanisms. It provides that states
should ensure monitoring and enforcement mechanisms to guarantee the protection of
HI\trelated human rights, including those of people living with HIV and AeB,families

and communities.

The SADCmodel law recommends two options for enforcement. Firstly, countries may
establish an HIV tribunal made up of three advocates, two medical practitioners and two
persons living with HIV or AIDS. This tribunal diedr any matter relating to any disputes
which arise out of the relevant HIV/AIDS act. Alternatively countries may grant jurisdiction
to any high court.

Discussion of Findings

As of January 2009, of the 6 SADC countrigho have adopted HPgpecific legilation only

one had adopted a dedicated HIV dispute resolution process. All six, however, gave the
courts the power to impose fines and five of the six countries included fines and
imprisonment as a possible punishment for infringing the rights of PLHIV.

Table 13: Enforcement mechanisms in HIV laws

COUNTRY FINES IMPRISONMENT
Angola X
DRC X X

*! These countries are Angola, the DRC, Madagascar, Mauritius, Mozambiqliarezahia.
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Madagascar X X

Mauritius X X
Mozambique X X
Tanzania X X

Dispute Resolution Mechanismis: five of the countries surveyed the ordinary courts were

given jurigliction to hear contraventions of the legislation. The advantage to this approach

is that it does not stigmatise PLHIV by creating a separate dispute resolution mechanism for
them. However it does require the judiciary to be aware of-rHiMted issues, sth as the

need forin cameraLIN2 OSSRAYy 3a> 2NJ GKS dzaS 2F GKS LJX A
protect the confidentiality of the PLHIV.

Chapter VIl of the Madagascan Law 20d® on the Fight against HIV/AIDS and the Protection of Righ
People Living with HIV (2005) provides fines for discrimination against a person living withthel unlawful
RAaOf 2adNB 27T P asmeliasti®eypubkedtionlolmisleadding: advertisements for medicati
care, treatment and HIV preventat medications?

In Tanzania, a special HIV dispute resolution process has been created. In terms of section
51 of the HIV and AIDS (Prevention and Control) Act No. 28 of 2008 any complaint about a
contravention of the act may be lodged in writing with:

e The secretary of the village;

e A police station;

¢ The owner, manager or person in charge of the health facility; or
e An employer.

The advantage of this approach is that it extends access to justice, as all of the persons given
the power to hear disputes areasily accessible. Additionally, in theory, having a separate
HI\tspecific dispute resolution mechanism ideally means that those involved have
specialised skills to deal with HIV and AtBISted complaints. However, the Tanzanian law
does not specify thapersons tasked with hearing complaints in terms of the Act are
required to have specific Hi¥lated skills, nor does it set out how they are to deal with an
HI\trelated complaint. Further advocacy will be required to ensure that regulations are
issued toregulate HIVtelated disputes.

%2 Article 64
%3 Article 65
> Article 66
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Creation of OffencesThe countries with dedicated HIV legislation all have-rdlated

offences for persons who do not comply with the Act. This creates speedy enforcement
mechanisms for PLHIV and ensures that they doneetd to use the civil law (which can be

costly and slow) to enforce their rights.

The Mauritian HIV and AIDS Act (2006) provides that any person who contravenes sections 4(1), 6
13(2) (3) or (4) or 14(2) has committed an offence and shall onictamvbe liable for a fine not exceedir|
50 000 rupees and to imprisonment for a term not exceeding 12 mo'sﬁmsperson who fails to safel
dispose of used needles also commitsadfenceand may be liable for a fine not exceeding 100 000 rup
and toimprisonment not exceeding 5 yeeﬁ%‘.l’he Act alsgrovides that it is an offence to treat any oth
LISNE2Y dadzy FFANI @YX dzyadzadfe 2NJ fSaa Tl @2dzNI of @
they are or are perceived to be infected withvi[

Conclusions

e Where SADC countries have adopted an -$fiscific law, they have also created

offences for failure to abide by the laws.

e In most cases, these offences are to be dealt with by the ordinary enforcement

mechanisms used for resolving all etHegal disputeg that is, the courts.

Recommendations

¢ Advocate for all SADC countries to create HIV laws and corresponding offences, ideally in

the form of an HI\&pecific law.
e Advocate for existing enforcement mechanisms (e.g. the courts) to hearelitéd

disputes and for training on HIV and human rights for the judiciary and law enforcement
officers, so as to increase capacity to hear-r#ldted disputes and to enforce HIV

related laws.

e Alternatively, advocate for Hikélated dispute mechanisms tli clear policies,

processes and skilled staff.

e Provide and advocate for the provision of legal services to PLHIV and members of
vulnerable and marginalised groups in the form of legal aid, strategic litigation and

community dispute resolution.

e wdzy Wrd&M) NAIKGA OF YLIAIYEAQ GKFEG SYLRgSNI

rights in the context of the epidemic and to know how to enforce their rights.

° Section18(1).
*% Section18(2).
*" Section18(3).
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Table 14: Comparing findings from 2002009

Conclusions

The 2006 Report was unable to fif
much information regarding
enforcement of HIMelated disputes.

The 2009 Report recognises th
there is an increase in Hiélated
offences and enforcemen
mechanisms, with the increase
HiI\trelated legislation. Only on
SADC country, however, h
created an HN\$pecific dispute
resolution mechanism.

Recommendations: Advocai
for creation of HIVrelated
offences.

The 2009 Report recommeng
advocacy for countries to creat
HIV laws and correspondin
offences.

Recommendations:  Disputg
Resolution Mechanisms

The2009 Report recommends th
use of existing enforcemer
mechanisms to deal with Hi\
related disputes, but recognise
that this will require judicia
officers to be skilled in HIV, AlL
and the law. Accordingly,
recommends training for the
judiciary and aw enforcement
officers. Where HIV specif
enforcement mechanisms ar
created, it recommends thg
development of clear policieg
processes and skills. It furthe
advocates for the provision ¢
legal services for PLHivida {1 Y
82dzNJ NAIKGag Ol

2.4 Ongoing Human Rights Issues

The Report shows that in a number of countries the legal framework is either not protective,
or there are gaps in it. There are a number of ongoing human rights issues of priority

concern in the region, set out in more ddthelow.

2.4.1 HIV Testing and Discrimination in the Military

International and Regional Standards

Guideline 5 of the International Guidelines provides, in the commentary to the guideline,

that antidiscrimination legislation should prohibit mandatory Hidsting of vulnerable
groups such as those working in the military.
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The United Nations Security Council unanimously pas&esblution 1308vhich requires
states to develop long term plans for AIDS education and prevention, voluntary counselling
and testing and appropriate treatment for uniformed personnéf. This Resolution needs to

be read with theHIV Testing Policy for Uniformed PeacekeePershich strongly supports

a policy of Voluntary Confidential Counselling and Testing (VCT) and states that:

& ¢ KUSI does not require that individuals at any time be tested for HIV in relation to
RSLX 28YSyid &° LS| 0S1 SSLISNAE ¢

Discussion of Findings

A January 2009 review of the legislation, policies and practises in ten SADC cBuntries
shows that these principles areot being followed in practice. In almost 90% of the
countries surveyed, HIV testing was taking place in the military and in four of these

countries this practice was legally permissible because soldiers were excluded from
protective employment laws.

Tabk 15: HIV testing within the Military

COUNTRY NO PROHIBITIO[ PROHIBITION Q MILITARY MILITARY TESTEH

OF HIV TESTING | HIV TESTING EXCLUDED FRQ FOR HIV IN
PROHIBITION PRACTICE

Angola X

Botswana X X

DRC X X

Lesotho X X X

Madagascar X No info available

Malawi X No info available

Mauritius X X

Mozambique X X

Namibia X X X

South Africa X X X

Swaziland X No info available

Tanzania X No info available

8 UNAIDSOnthe Front Ling2005.
%9 |ssued by the Office of Mission Support, Department of Peacekeeping Operations, January 2004.
60 :
Ibid.
®1 AngolaBotswana, DRC, Lesothdauritius, Mozambique\amibia, South Africa, Zambia and Zimbabwe.
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Zambia X X

Zimbabwe X X X

The 2006 Report provided two primary justifimats advanced for continuing with HIV
testing within the military:

e The military needs to exclude HIV positive persons in order to ensure that their capacity
to respond to security threats is not compromised; and
e Soldiers with HIV cannot meet fitness requments.

Internationally, however, it has been accepted that4employment HIV testing does not, in
practice, reduce the impact of HIV on a workplgdéis is best served by managing HIV and
AIDS in the working environmefft.For example, espite the exalsionary approach to
managing HIV within the Zambian military, the military continue to lose a large number of
personnel to AlD%elated illnesse§® Furthermore HIV testing is not a good indicator of
physical fitnes§?

Litigation against HFvelated discimination in the Military:

In the case oHaindongo Nghipohamba Nanditume v Minister éfence™ the Namibian Defence Forde
argued that they were required by section 65(2) of the Defencé®Act submit all recruits to a medical
examination. However the et found that an HIV test on its own could not establish whether a recruit was
physically fit. HIV testing could only assist in the assessment of physical fitness if it was accompanied py a CD4
cell count and a viral load test. In this particular case riedical officer had certified that Nanditume was
physically fit for military duties despite HIV status. Given this situation, the court held that the actions [of the
Namibian Defence Force constituted unfair discrimination as Nanditume had been exclanethé Defence
Force solely on the basis of his HIV status.

In a number of cases, successful litigation strategies have not resulted in changes to HIV
testing policies. For example, in Namibia, in the caseHaindongo Nghipohamba
Nanditume v Minister oDefenc&’ the Labour Court found that Nanditume had been
unfairly discriminated against on the basis of his HIV st@titowever, shortly after this
matter was decided in favour of the litigant, the legislature introduced thabour
Amendment Bilto excludesection 107 of thd.abour Acfrom applying to the military. This

%2 South African Law Reform Commiss&etond Interim Report on Aspects of the Law Relating to AIDS: Pre
Employment HIV Testin@998.
® UN Integrated Regional Infmation NetworksGive peacekeepers Antiretrovirals, new study urdeSctober
2006 www.allafrica.com/stories/printable/200610040567.html
2‘5‘ Haindongo Nghipohamba Nanditume v Mieisof DefenceCase no. LC 24/98 (Namibia).

Ibid.
°® Act No. 44 of 1957.
7 LC 24/98.
% Mchombu CHIV/AIDS and Human Rights in Namililantre for the Study of AIDS and Centre for Human
Rights, University of Pretoria, Tshwane, South Af2éa4
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effectively meant that no further litigation challenging HIV testing in the military is possible,
as soldiers are no longer protected by thabour Act

In South Africa the AIDS Law ProjgdtP), irBouth African Security Forces Union and Others

v Surgeon General and Ottféobtained an order of the Pretoria High Court that the South

I TNRAOFY bl A2yl 5STSy0S C2NDS o6{! b5C0Qa
discrimination against HIpositive recruits and SANDF members. In terms of the order, the
SANDF was required to immediately employ one of the individual applicants, immediately
reconsider another applicant for foreign deployment andfmomotion and develop a new

health classificgon policy within 6 months. In December 2008 the ALP reported that
although the SANDF had developed a new draft policy, it had failed-¢éonpoy the one
applicant.  Furthermore the ALP has evidence of the SANDF continuing with its
unconstitutional HIVésting policy’

Conclusions

e HIV testing and discrimination in the military continues to be a widespread practice
within the SADC region and aidliscrimination laws often do not extend protection to
the armed forces.

e Successful litigation does not alwaysult in changes to discriminatory policies within
the armed forces.

Recommendations

¢ Intensify advocacy against HIV testing in the military except in the context of VCT.
e Advocate for laws protecting employees from discriminatory HIV testing to extend to
armed forces.

Table 16: Comparing findings from 2008009

Conclusions

The 2006 Report found widespre
HIV testing and discrimination again
soldiers with HIV within SADC.
further found that many anti
discrimination laws excluded th
military from ther scope.

The 2009 Report recognises th
as an ongoing issue of concel
with similar findings as in 200¢
Significantly, the South Africa
High Court has also ruled again
such testing during this period.

Recommendations: Advocaté
for non-discrimination in the
military

The 2006 Report recommende
advocacy for legal protection fg
soldiers with HIV

The 2009 Report recognises th
litigation alone does no
necessarily result in changes

discriminatory policies an(
reinforces the call for advocacy fq

%9 Case number 18683/07.

0 www.alp.org.zgAccessed: 6 February 2009].
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2.4.2 Criminalisation of samesex relationships

International and Regional Standards

Guideline 5 of the International Guidelines provides, in the commentary to the guideline,
that laws should be enacted to reduce human rights violations against men having sex with
men.

Discussion of Findings

In a review of the lgislation in 14 SADC countries it was found that almostttvirals of
countries had laws that criminalised sex between men. The remaining five countries either
had laws which protected men who had sex with men from unfair discrimination or the laws
were slent on this issue.

Table 17: Criminalisation of sex between men in SADC Countries
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A number of negative consequences flow from the criminalisation of sseweaelationships:

e Service providers report that it is extremely difficult to openly provide services fo
people in samesex relationships.

e State media messages on HIV and AIDS ignore-samissues.

e In most of the countries surveyed, men who have sex with men are publicly persecuted.

¢ In a number of countries political leaders have suggested that ssexeelationships are
not part of African culture, making those in saisex relationships an invisible group in
society.

e The criminalisation of sex between men enables governments to deny condoms to
prisoners on the basis that the sexual acts are unlawful.

Cortlusions

e People involved in samsex relationships and men who have sex with men remain a
highly vulnerable group in SADC.

e This wvulnerability is heightened by the continued criminalisation of saexe
relationships.

e The criminalisation of sex between meontinues to act as a barrier to HIV prevention
programmes (e.g. condom distribution) in prisons.

Recommendations

¢ Advocate for decriminalisation of laws prohibiting same sex relations.

¢ Advocate for the provision of HIV and AIDS health care services thataeptable and
accessible to people involved in same sex relations.

¢ Advocate for condom distribution in prisons.

¢ Advocate for social research into sasex relationships in African societies.

Table 18: Comparing findings from 2008009

Conclusions

The 2006 Report found that mos
countries had laws that criminalise
sex between men and that thi
negatively impacted on condor
distribution in prisons.

The 2009 Report recognises th
as an ongoing issue of concel
with the criminalisation of same|
sex reléions impacting on acces
to health care and leading t
discrimination in SADC.

Recommendations: Advocats
for Decriminalisation

The 2006 Report recommende
advocacy to decriminalise  se
between men.

The 2009 Report als
recommends decriminalisation ¢
all samesex laws impacting upo
access to health care. It furthg
recommends steps to increas
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access to health care for those
samesex relationships in al
sectors.

2.4.3 Inadequate legal protection for women from genddyased violence
International and Regional Standards

Guideline 5 of the International Guidelines provides, in the commentary to the guideline,
that customary laws that affect the status and treatment of various groups of society should
be reviewed. It further recommends that laws sho be introduced to reduce the
vulnerability of women to HIV, including the review of marriage, property, employment and
economic opportunity laws that discriminate against women. Laws should expressly protect
women against sexual violence.

Discussion bFindings

In a January 2009 review of the laws protecting women against violence in eleven SADC
countries’* research showed that around twihirds of SADC countries have legislation that
protects women against genddérased violence over 64% of countriekad new rape laws,

or domestic violence laws, or both. Another 2 countries were in the process of reviewing
existing laws and introducing reforms.

Tablel9: Extent to which laws protect women from abuse in SADC

COUNTRY LAW REFORMS

Angola No information

Botswana Domestic Violence Act (but does not prohibit marital rape
DRC Law criminalising sexual and gender violence

Lesotho Sexual Offences Agrovides for free medical attention t

survivors of rape

Married Persons Equality Aensures equality betwee
husband and wife

Madagascar National policy document on repdoctive health refers ta
combaing the abuse of womenincluding sexual ang
domestic violence against women.

Malawi Proposed law reform to theVills and Inheritance Act.

Mauritius Sex Dis@mination Act

" No information was obtained on the position in Angola, Mozambique and Tanzania
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Mozambique No information

Namibia Combating of Rape Act
Combating of Domestic Violence Act

Married Persons Equality Act

South Africa Choice on Termination of Pregnancy Act
Domestic Violence Act
Employment Equity Act

Promotion of Egality and Prevention of Unfai
Discrimination Act

Criminal Law, Sexual Offences and Related Mat

Amendment Act
Swaziland Sexual Offences and Domestic Violence Bill
Tanzania No information
Zambia Penal Codgrohibits marital rape
Zimbabwe Terminatdbn of Pregnancy Act

Draft Domestic Violence Bill

However, research indicates that despite an increasingly protective legal framework,
women are still highly vulnerable to gendeased violence. Reasons for this may include:

e New laws may not yet be fulljnplemented or enforced;

e State provided services may lack the attendant resources to implement the necessary
services;

e The legislation may not be comprehensive;

e ¢KS fS3IAATIGA2Y YIe y20G @S0G KI @éonomis a dzf (0 SF
position, as welas changes in societal attitudes towards women;

e Dualistic legal systems which recognise discriminatory cultural laws and practices
continue to exist; and

e Awareness of legal rights is IdW.

According to the UN Special Rapporteur on Violence Against Wontenvisited DRC in July 2007:

6{ SEdzt f @Gr2f Sy0S KIFa 06SSy | RSTAYAy3d ¥FSI {dzNE
violence, perpetrated by nofState armed groups, State security forces and civilians persist in those ar
EasternCongo that are still experiencing hostilities. However, sexual violence is not restricted to zg

2 personal communication, Martha Olotu and Cartas Kapela, Chidah@tzducation in Society, Tanzania, 18
November 2008.
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armed conflict; it is rampant in the whole country

G¢KS y2N)YI f AT dtiah bfavgkrelatgtl Rapedid agidingy t the inequality and oppressiommea
endure in public and private. The rape crisis associated with war, therefore, cannot be addreg
isolation fromgended 8 SR RAAONAYAYlI A2y YR @A2f Sy0S ¢
reduced women to mere objects that can be rapé&attured and mutilated. Without fundamentally alterin
ISYRSNJ NBfFdiA2ya FyR adzZJlRNIAy3a 62YSyQa SYLR
GKS NizZ S 2F fIF 6 yR RSY2ZONI GAOS OAGKt AlYy O2y{

Conclusions

e There is legislation in a number of SADC countries protecting women against gender

based violence
e However, NGOs in the region continue to report high levels of gebdeed violence.

Recommendations

e Conduct research into use of existing laws genderbased violence in SADC, to

determine failings of law.
e Advocate for adequate services and resources to accompany new law reform.
e Advocate for laws promoting gender equality.
e Advocate for review of customary and other laws that discriminate agaiosten.

e Put in place programmes to empower women to know and enforce their rights and to

address harmful and inequitable gender norms

Table 20: Comparing findings from 200@009

Conclusions

The 2006 Report found the
customary laws that place women |
risk of HIV infection continue to b
one of the greatest obstacles f
gender equality in SADC. Additional
it noted a lack of legal protection fc
women from gendetbased violence.

The 2009 Report recognises that
increasing number of SAD
countries hae introduced
protective laws for women againg
genderbased violence. Howeve
violence against women continue
to be a major concern.

Recommendations:
for law reform

Advocaté

The 2006 Report recommende
advocacy for law reform o
customary laws that dcriminate
against women, as well as for th
creation of laws to protect womel
from violence.

The 2009 Report recognises tl
continued need for advocac
around customary laws. It furthe
recognises the need for broadeg
advocacy for gender equality,

order to impact upon gendebased

& http://www?2.0ohchr.org/english/bodies/hrcouncil/docs/7session/A.HRC.7.6.Add.4[#acessed: 10

February009].
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Chapter ThreePromoting Access to Health Care

3.1 Introduction

Prevention, teatment, care and support mutually reinforce each other and must
integrated to form a comprehensive response to HIV.

e Comprehensive treatment, care and support includes antiretrovirals (ARVs) and
medicines, diagnostics and related technologiestfee care of HIV and opportunist

be

other
C

infections, good nutrition, social, spiritual and psychological support and family,

community and homébased care.

e Prevention includes condoms, lubricant, sterile injection equipment, ARVs to prevent

mother-to-child trarsmission of HIV (PMTCT) and occupational andaccapational
exposure to HIV.

e Based on human rights principles, states must progressively realise universal access to

these goods, services and information.

This chapter reviews the progress made by Safatés to meet their obligations to create
laws, policies and programmes that promote universal access to prevention, treatment, care
and support, as set out in the International Guidelines on HIV/AIDS and Human Rights.

3.2 International Guidelines on HNAIDS and Human Rights

Guidelines 3 and 6 regulate the development and implementation of prevention, treatment,

care and support programmes.

GUIDELINE 3: PUBLIC HEALTH LEGISLATION

States should review and reform public health legislation to ensure they #dequately address the publ
health issues raised by HIV/AIDS, that their provisions applicable to casually transmitted diseases
inappropriately applied to HIV/AIDS and that they are consistent with international human rights obligati

GUIDEINE 6: REGULATION OF GOODS, SERVICES AND INFORMATION

States should enact legislation to provide for the regulation ofrdléted goods, services and information,
as to ensure widespread availability of quality prevention measures and services, agétiMgbrevention ang
care information and safe and effective medication at an affordable price.

State should take measures necessary to ensure for all persons, on a sustained and equal basis the a

ic
are not
ons.

S0
i

vailability

and accessibility of quality goods, services anformation for HIV/AIDS prevention, treatment, care and

support including antiretroviral and other safe and effective medicines, diagnostics and related techn

blogies

for prevention, curative, palliative care of HIV/AIDS and related opportunistic iofescind conditions.
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States should take such measures at both the domestic and international levels, with particular attention to
vulnerable individuals and populations.

The Preamble to the Southern African Development Community Parliamentary Forum
(SADG madel law on HIV and AIDS promotes a righgsed and gender sensitive approach

to law. One of the objectives of the model law is to promote the implementation of
effective prevention, treatment, care and research strategies and programmes.

This chapteiof the Report focuses on four key aspects of prevention, treatment, care and
support:

e Whether states have reformed public health laws in a manner consistent with human
rights, with a particular focus on HIV testing and confidentiality laws;

e Whether stateshave enacted national plans that include human rights;

e Progress made in ensuring universal access to treatment; and

e Progress made in rolling out PMTCT programmes.

3.3 Progress in Implementation

3.3.1 Reform of Public Health Laws
3.3.1.1 HIVSpecific Pubti Health Laws
International and Regional Standards

Guideline 3 requires states to develop public health legislation that addresses HIV and AIDS
and that is consistent with human rights.

TheSADMModel Law requires states to introduce legislation whichraddes the following
public health issues: education and information services, PMTCT, HIV prevention,
epidemiological surveillance, HIV testing and counselling, the rights of PLHIV, treatment,
care and support, research and clinical trials.

Discussion ofFindings

Of the fourteen SADC countries surveyed in January 2009, 50% had introduesjkeEifi¢
public health legislation. A further 42.8 % had existing public health legislation that was
broad enough to use within the context of HIV and AIDS.

Table 21 Use of public health legislation to deal with HIV in SADC countries

HIV-SPECIFIC PUBLIC HEALTH LAW GENERAL PUBLIC HEALTH LAW
Angola Botswana
DRC Lesotho
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Madagascar Malawi
Mauritius Swaziland
Mozambique Zambia
South Africa Zimbabwe
Tanzania Namiba

RightsBased Public Health Legislatio®ince the 2006 Report the DRC, Mauriti
Mozambique and Tanzania have all passed new public health legislation that purport
based on human rights principles. They all however, to a greater or lesser egtenain

us,
to be

LINE GA&A2YEA GKFEG FNB LINRPOfSYFGAO YR LROSYG)
advocacy efforts to remove offending provisions do however appear to have had some

succesg, for example, in Mauritius@ne of the more coercive elements ofdloriginal draft

bill were removed (such as provisions relating to criminalisation and to needle exchange

programmes).

Good Practice: Public Health Laws

The Angolahaw on HIV and AlDArticle 1 states that the law aims at

GO0t 0 DdzZl NI YISRYAYFRIRY GISMNG $OULMNBY20GA2y 2F GKS KSFf K

000 9aillofAakKAyd (KS NAIKGA YR RdziaASa 2F LXS?2
The Mozambiban Act on Defending Rights and the Fight against the Stigmatisation and Discriminaf]
People hiing with HIV and AIDS (2008), Article 1, aims:

aXodpiliz SadlrofAakK GKS NAIKGaAa FyR RdziaSa 2F GKS
2F (GKS ySOSaalNE YSIadaNBa F2NJ 6KS LINBGSyildAzy:

The HIV and AIDS (Prevention and Control) Act No.28 of 2008 of Tapmarides in its preamble that the a¢

Ad (G2 LINPGARS F2NJ G6KS aLINB@GSyiliAaAz2ys GNBFaGYSyldxz

L) S Ay T

ion of

LISNE 2 Y
LINR G SO

t
OF NB a

Outdated Public Health Legislatidn: 8 of the SADC couigs’* the public health legislation

is outdated and does not provide any protection for PLHIV. In Botswana, Lesoth

o and

Malawi, draft public health acts have been prepared or are in the process of being

developed. However, of concern is the fact that in #¥ana relevant NGOs have be
specifically excluded from this process.

In Lesotho the Public Health Order 1970 is used primarily by health inspectors at municipal level. It
G02YYdzyAOFo6fS RAAaASIF&aSa¢é¢ & al ye& RaranSileciySby ank petsél
AdzZFFSNAY3I GKSNBFNRY (2 Fye 2GKSNJ LISNE2Y ¢ D

en

defines
1 Oy o

" These countries are; Botswana, Lesotho, Malawi, Namibia, South Africa, Swaziland, Zambia and Zimbabwe.
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In Botswana the Public Health Act dates back to 1971

In South Africa, there are still regulations that make HIV a communicable disease and that specify a number of
coercive measures #t may be taken against PLHIV, such as isolation and detention. Although the regulations
have not been used against PLHIV, they remain in existence

Public Health Law and Harmful HRélated BehaviouiThis report shows that harmful HIV
related behaviourappears to be a major issue for legislators in SADC and many countries
have responded with criminal law measures to deal with it.

In Angola, Madagascar, Mozambique and Tanzania, provision is made in the public health
law to address harmful Hikélated behaviour. For example, in the Angolan legislation it
provides that PLHIV are under a duty to:

e Practice their sexuality responsibly;

¢ Adopt habits that limit the possibility of infecting others;
e Use condoms; and

« Disclose their HIV status to sexual partriérs

The use of public health law rather than criminal law to deal with harmfulrélited
behaviour is to be supported.

However, public health provisions to address harmful -illéted behaviour must strive
towards creating a balance between public healttdduman rights. In some instances the
attempts to describe the obligations of PLHIV are too broadly drafted and undermine efforts
to encourage disclosure. For example in Tanzania, the HIV and AIDS (Prevention and
Control) Act (2008) provides that a perseho becomes aware they are HIV positive shall

GAYYSRAIFIGSt&ég AYyTF2NY GKSANI aSEdzZ f LI NIYySN 2

infection’®. This type of mandatory approach does not recognise the complexity of

RA&Of 2aAy3a I LIS N&pPoyeSsés tHatlmay nidd ko belfdllowled/ifRordérKo
reach a stage of acceptance and disclosure. Furthermore it fails to recognise the gender
implications of disclosure, as in many instances it is women who are informed of their HIV
status through PMTCT qgrammes and who experience gendmsed violence on
disclosure.

® personal communication witBratile Moseki, BNELA18 November 2008.

®In South Africa the Regulations Relating to Communicable DiseaséiseaNdtification of Notifiable

Medical Conditions, GNR 2438 of 1987, published in the Government Gazette No. 11014 of 30 October 1987
provide for coercive steps to be taken agaiR&HIV.

" Article 14, Law on Human Immunodeficiency Virus and the Acqlritetline Deficiency Syndrome, Lale.

8/04.

8 Section 21(1).
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Conclusions

e Half of the SADC countries have adopted-gp¥cific public health legislation and all but
one of these laws explicitly include some protection of the rights of PLHIV. This sho
new trend towards developing laws to deal directly with HIV and AIDS.

e Much of this legislation however also contain provisions which undermine the human
rights of PLHIV and which are likely to encourage practices that violate their rights.

e In countres where law reform has not taken place, the existing public health legislation
appears to be inadequate to address HIV and AIDS issues.

e Recent public health laws also contain principles which place emphasis on the
responsibilities of PLHIV to prevent hduhHIVirelated behaviour, thus placing the
focus for responsibility for prevention on PLHIV rather than on the need for everyone to
assume responsibility for protecting themselves.

Recommendations

e Advocate for continued law reform to develop Hipecifc public health laws that
adequately protect the rights of PLHIV in all SADC countries.

e Where laws that contain harmful provisions have already been adopted, advocacy to
remove these provisions must be undertaken. Advocacy strategies may include
litigation, where appropriate and public education to raise awareness of the impact of
these provisions, both in terms of public health and the rights of individuals.

e Continue to encourage the use of public health law (as opposed to criminal law) to
respond to hamful HI\(related behaviour.

Table 22: Comparing findings from 200@009

Conclusions The 2006 Report found that SAL The 2009 Report recognises th
countries had begun to develop HI| there has been further progress
specific public health laws. Many ( developing HIVelated public
the new laws were based on humg health legislation ostensibly base
rights principles, although oftealso| on human rights principles withi
included provisions to deal wit| the region. Thifias resulted in new
harmful HIVrelated behaviour. laws being passed in the DR
Mauritius, Mozambique  ang
Tanzania. However, despite the
attempts to promote human rights
most still contain provisions that i
fact undermine them. Advocag
should focus on law reform t
delete harmfulprovisions.

Law reform processes have be
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put in place in Botswana, Lesoth
and Malawi. Advocacy should foc
on ensuring that these laws do n
contain provisions that undermin
human rights.

Recommendations: Advocat{ The 2006 Report remmended| The 2009 Report recognises tl
for law reform advocacy for the development ¢ continued need for repeal of
laws to promote a rightbased| outdated laws and to advocate fg
response to HIV and AIDS and for { HI\tspecific public health laws i
use of public health law (as oppos¢ countries where this is needed.

to criminal law) to deal with harmfu
HI\trelated behaviour.

3.3.1.2 HIV Testing
International and Regional Standards

Guideline 3 requires states to ensure that public health legislation is consistdnhuman

rights. Commentary on the guideline refers specifically to HIV testing and recommends that

| L+ GSadGAy3 aKz2dZ R 2yfteé 0S O2yRdzOGSR gA0GK G
tested.  Exceptions to voluntary testing should only be p#sadi with judicial
authorization’® The guidelines also recognise the gravity of having an HIV test and
recommend that it should be accompanied by paed posttest counselling.

The SADCmodel law on HIV supports these recommendations, stating that Hlwhges
should be voluntary, anonymous and confidential.

Both the guidelines and th&ADCmodel legislation recommend the regulation of HIV
testing. The model law specifically recommends that all facilities providing HIV testing be
required to register withrelevant authorities. There is clear consensus internationally,
regionally and locally about the urgent need to scale up access to HIV tdmtinthe
guestion of how to do this has been the subject of heated debate. As treatment has become
more availablein resourceconstrained settings, some medical and public health officials
have argued that the scale of the epidemic in high prevalence regions such as southern and
eastern Africa requires a more aggressive response, in which certain human rights
protections should be suspended or restricted for the benefit of the greater good. These
2FFTAOAIf & KI-BBABROGBRLINE WAK IKEBAYAG | WLIz0 f
good public health and human rights practices generally go fxahénd: The righto make

a decision based on informed consent is not only protected by human rights law, but is also
crucial from a public health perspective, as it enables people to act on the knowledge they

9 UNAIDSnternational Guidelines on HIV/AIDS and Human R206 Consolidated Version
http://data.unaids.org/Publications/IR@ub07/jc1252internquidelines _en.pdéccessed on 29 January 2009
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obtain through the test; confidentiality, another aspect of thght to health and privacy, is
also crucial for maintaining public trust in the health care sy&fem

The scale up of testing has proved challenging in many SADC countries and there remains a
need to be vigilant that human rights protections are not losundermined in attempts to
increase access.

Discussion of Findings

In a January 2009 review of the situation in 14 SADC countries, all of the countries surveyed
had regulated the provision of HIV testing. Over 50% had done this through legislation and
the remaining six countries had done so through HIV policies.

Table 23: Existence of testing policies in SADC

COUNTRY HIV TESTING LAW HIV TESTING POLICY | HIV TESTING CASES

Angola X*

Botswana National HIV  Testin| X
Guidelines  are  stil
pending

DRC X

Lesotho X

Madagascar X

Malawi X

Mauritius X

Mozambique X

Namibia X X

South Africa X X X

Tanzania X

Zambia X

Zimbabwe X

In the case of South Africa, there are no specific policies or laws that regulate HIV testing, but thé¢iealth
(2003) contains provisions that regulate the provision of all medical procedures

8 ARASA & Human Rights Watth ¢ SadGAy3a / KI £t Sy3a3Sed ¢KS 9ELISNASYyOS 27
and Testing Campaigayailable athttp://www.hrw.org/en/node/75974/section/1, accessed on 20 March
2009
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The review further showed that over 85 % of SADC countries had laws or policies that
promoted informed consent before HIV testing. Four countries had in fact passed laws
containing specific provisions on HIV testing in the period following the last réport.

Table 24: Existence of VCT policies in SADC countries

COUNTRY CONSTITUTIONAL PROTECT| LAW / POLICY PROMOTIl CASE LAW SUPPORTI
FOR PRIVACY & FREEDOM VCT VCT

Angda X

Botswana X X

DRC X X

Lesotho X X

Madagascar X X

Malawi X X

Mauritius X X

Mozambique X X

Namibia X X

South Africa X X X

Swaziland X

Tanzania X X

Zambia X X

Zimbabwe X X

Exceptions to VCDespite the laws and policies pnoting VCT, there is an apparent move

in the region towards the implementation of provider initiated testing and counselling
programmes. This is in line with the WHO/UNAIDS Guidance on Provider Initiated HIV
Testing and Counselling (2067)which recommend that h generalized HIV epidemics, HIV
testing and counselling should be recommended to all patients attending all health facilities,
whether or not the patient has symptoms of HIV disease and regardless of the patient's
reason for attending the healtta€ility.

8 DRC, Mauritius, Mozambique and Tanzania.

#n terms of Article 13 of the Madagasceonstitution, no search may take place except in terms of law or a
court order. It is not entirely clear whether this section applies to the person or only to property.

8 http://whglibdoc.who.int/publications/2007/9789241595568 eng.paiccessd on 24 March 2009
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At least five SADC countriésurrently use a provider initiated, omiut HIV testing model to
RSEAGSNI I L+ GSadAy3a G2 LINBIyryld 62YSyo Cc2 N
Testing and Counselling promotes provider initiated,-opt tesing as part of an overall

strategy to increase access to treatment for pregnant women, as does Swaziland.

Provider initiated, optout testing is also being provided in other health care settings not
related to pregnancy, as is the case in Botswana. -dDptprovider initiated testing is
currently used in all Botswana health facilities delivering HIV testing. While the provider
initiated opt-out testing model provides for informed consent in theory, concerns have been
expressed about whether patients ane fact able to offer informed consent in light of the
lack of pretest counselling. In many places, giest counselling is either not provided at all,

is truncated into a preest information session, or is offered as part of a group information
sessim. In addition to concerns about the potential lack of informed consent;oopt
testing also raises the possibility of coercive testing, as some patients may feel unable to
decline an HIV test, should they not wish to be tested. Many may not be awatréhisy

are entitled to refuse the test.

Lesotho has adopted another model of testing which also raises concerns about informed
consent, confidentiality and the protection of other human rights. The Know Your Status
campaign aims to offer an HIV test toexyone above the age of 12 years. The testing is
intended to be voluntary andconfidential and to be offered by trained community
counsellors. The Lesotho government undertook to simultaneously expand access to
treatment, care and support. Despiteettstated commitment to human rights principles,
ARASA and Human Rights Watch recently documented flaws in the model and in the process
of testing, which may well undermine the human rights protections built into the campaign.
Of particular concern was th&ack of adequate training of community counsellors and
consequently, their ability to deliver adequate giest counselling and to ensure that
testing was conducted with informed consent. The refoeiso documented problems
relating to confidentiality ad the lack of clear linkages between testing and treatment.

Many SADC countries also recognise exceptions which permit some form of involuntary
testing. For example, over 50% of countries allow HIV testing without consent on blood
donations and tissue ahorgan donations. This is considered an appropriate method of
testing blood and tissue. However, of deep concern is that a similar number of countries
permit compulsory testing within the criminal justice syst@rand four countrie¥’ also

allow health caravorkers some discretion in deciding whether to test patients involuntarily.

8 Botswana, Lesotho, Mauritius, Mozambique, Swaziland

1 ¢SadAy3 /KFEtfSyaSod ¢KS 9ELISNASYyOS 2F [HadéeKz2Qa | y.
at http://www.hr w.org/en/node/75974/section/laccessed on 20 March 2009

8 For more information on how HIV statudlirences sentencing, see Section 2.3.2 above.

87 Angola, Malawi, Mozambique and Tanzania
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Table 25: Exceptions to informed consent requirement in SADC countries

*No information was obtained for these countries.
°South Africa also does not have national testing guidelines but the Health Act regulates the provision of all medica
services.

8 Section 3




testing and counselling to all pregnant women and thmartners and to everyone who attends a health
facility.

Testing without consnt may however be conducted for sex offenders, where a court order petestsg
andfor an organ donor.

The Mozambique Act also prohibits any HIV testing for diagnosis that is carried out without infprmed
consent®™ The Act however also specifies tha 1 SadGAy3 GKIG Aa O2yRdzO(SR

O2yRAGAZ2Y NBIljdANB&a &dzOK I+ (Said SEOfdzargsSte F2N GKS

402y aARSNI GA 2V Thesedida Sugdelitsithatidaiols kade a disamettv conduct HIV testing
without consent, if, in their view, it is for the benefit of the patient.

Good Practice: the South African National Health Act

The Act states that a health service may not be provided to any patient without informed consentcfThe A

does make provision for circumstances when consent may be obtained from a third party, but these are
limited. A health care worker may only administer a health service without consent where failure to do so may

cause a serious risk to public health orthe health or life of the patient. The Act places an obligation on

KSHfGK OFNB 62Ny SNB G2 GF1S arff NBFrazyloftsS adsLme

Conclusions

e Most SADC countries have developed laws and / or policies wdategHIV testing in
terms of which most testing should be conducted with voluntary, informed consent.

e However, in an attempt to make HIV testing more universally accessible, several

countries in the region are placing great emphasis on the scale upstfidge potentially
at the expense of human rights protections. Whilst it is desirable that more people have

access to HIV testing services, there is a real risk that the requirement of informed

consent may be compromised.
e Additionally, some HIV testingwa and policies are ambiguous and appear to allow for
non-consensual HIV testing in certain circumstances.

e ARASA and Human Rights Watch documented a lack of linkages between HIV testing and

treatment in Lesotho. Scale up of HIV testing must be accomgdnyiea simultaneous
scale up of treatment and appropriate linkages between testing and treatment.

e The majority of SADC countries for which information is available, conduct HIV testing

without consent on blood, organ and tissue products. This formgifrig is appropriate
and failure to obtain consent does not violate human rights.

Recommendations

e Continue to advocate for legal regulation of HIV testing with informed consent and pre
and posttest counselling.

8 Article 25(1)(a)
% Ibid.
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Where provider initiated opbut testing is provided, advocate for measures to limit
human rights abuses, such as the provision of accessible information about the right to
opt-out and adequate preéest counselling to ensure that informed consent is obtained.
Advocate for adequate training forehlth care workers and anyone who provides-pre
test counselling and other HIV testing services. Ensure that training deals with informed
consent, confidentiality and other human rights protections.

Advocate to ensure that those delivering HIV testing adequately supported and
supervised and that effective mechanisms are put in place to ensure the quality of the
service and to identify complaints and problems.

Monitor the implementation of opfout testing to ensure that the rights of those who
are tesed are not violated. Particular attention should be paid to the testing of pregnant
women (who may be vulnerable to coercive testing) and their right not to be tested
without their informed consent.

Monitor implementation of all HIV testing to ensure thiatis provided in a way that is
consistent with human rights protections, accessible to vulnerable groups (such as
women, children, migrant populations, people involved in sesar relations) and
facilitates access to treatment, care and support.

Advocatefor the establishment of accessible mechanisms for redress where testing is
performed without informed consent or without respect for confidentiality.

Table 26: Comparing findings from 20Q&009

Conclusions The 2006 Report found that HI The 2009 Report recognises th

testing withoutconsent continued tgd there has been progress i
be a problem in the region, despii developing protective HIV testin
constitutional protection of the righ{ laws and policies that prooie
to privacy and freedom of th¢ VCT. Tanzania, Mozambique &
person. DRC have passed laws, Lesotho
developed a draft HIMlaw and
Botswana has developed nation
guidelines on HIV testing. THh
2009 Report notes the continue
use of optout HIV testing models
in PMTCT programmes and eth
HIV testing programmes in th
region and noted concerns abol
the potential for human rights
violations in this form of testing.

The Report also noted th
introduction of a universa
community based testing model i
Lesotho and noted flaws in th
implementation of this model thai
could undermine human rights an
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public health.

Recommendations: Advocat{ The 2006 Report recommende¢ The 2009 Report recognises tl
for law reform advocacy for the development ¢ continued need for advocacy t
laws to eliminate discriminatiof promote HIV testing only with
associated with HIV testing, as well| informed consent. In particular
constitutional litigation. advocacy efforts should encourag
Lesotho and Botswana to finalig
their draft laws and policies t
provide for informed consent.

Recommendations: In light of the trend towardg
Monitoring of Implementation provider initiated testing and the
introduction of universal testing
programmes, the 2009 Repo
recommends the need for NGOs
monitor the appropriate
implementation of policies. Hi
testing should be accessible to g
including vulnerablegyroupsand be
implemented in a way that protect
rights and promotes a continuur
of care.

3.3.1.3 Confidentiality
International and Regional Standards

The commetary to Guideline 3 of the International Guidelines recommends that states
Syadz2NBE GKIFG adNAOG NHzZ Sa I20SNY GKS O2yFARSYy
AyalulyoSa Ay 6KAOK KSFfOGK OFNB g2N)stng& Yl & A

TheSADQModel Law similarly promotes confidentiality of HIV test results and HIV status. It
states that HIV test results are confidential and should be communicated directly to the
person concerned. The model law encourages disclosure to sepamies and
comprehensively defines the circumstances in which a third party, including a sexual
partner, may be informed. Persons providing treatment, care and support may notify a
third party if:

e The third party is at immediate risk of HIV transmissio
e The person with HIV fails to inform the third party of this risk, after receiving
appropriate counselling; and
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e The notifying party informs the person with HIV of the intention to notify the third
party and also ensures that the person with HIV is ntaged at risk of physical
violence as a result of the disclostte

Persons providing treatment, care and support may, in terms of the model law, also notify
sexual partners where a person with HIV has died, or is unconscious and unlikely to regain
consciausness or regain the ability to consent and there is a significant risk of HIV
transmission.

In all circumstances, the notifying party has an obligation to provide falipware to both
the person with HIV and the third party.

Discussion of Findings

The rumber of SADC countries that now explicitly protect the right to confidentiality has
increased since 2006, with the DRC, Tanzania and Mozambique enacting legislation that at
least partially protects confidentialitydA January 2009 review showed that arous@Po of

SADC countries had a constitutional right to privaand well over 80% of countries
surveyed had a law or a policy on HIV and privacy.

Table 27: Confidentiality and disclosure laws and policies in SADC countries

COUNTRY | CONSTITUTION| LAW / POLICY O| PARTNER NOTIFICATION POL REPORTS (

CONFIDENTIALITY UNLAWFUL
PROTECTS DISCLOSURE
PRIVEY
Angola No X Encourages voluntary disclosur
but allows disclosure withou
consent to protect the life of g
third party
Botswana X X Policy of shared confidiality
with those who need to know
DRC X X Encourages voluntary disclosu| X

but may disclose without conser

Lesotho* X

Madagascar X Encourages voluntary disclosu
but may disclose without conser
AT GKSNB I NB

justifiable reason related to the

I The limitations on third pay disclosure set out in the SADC model legislation are based on those contained
in the International Guidelines.
%2 No information was obtained on Madagascar.
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health of the patient or the
KSIHfdK 2F (KS

Malawi X X Beneficial disclosure to sexu
partners allowed without
consent after counselling

Mauritius No X X X
Mozambiqu | X X May disclose to sexual partne

e without consent

Namibia X X Encouragement of voluntan

disclosure. Health care worke
may inform sexual partner i
closely defined situations in lin
with International Guidelines

South Africa | X X Encouragement of disclosure 1
sexual partners after counselling

Swaziand No X Encouragement of disclosure 1
sexual partners after counselling

Tanzania X X X

Zambia No

Zimbabwe No X Encouragement of voluntan
disclosure

°No information available

In the 2006 report, over half of the SADC countries surveyed redaddelosure of HIV

status without consent by health care workers as a problem. However, during research for

this Report, only two countries identified it as a concern. While this suggests that the

right

to confidentiality has been strengthened, there reims a need to be vigilant, particular as

the provisions of laws in some SADC countries regarding disclosure are broad.

Article 27 of the Mozambique legislation states that:

G! R2O00G2NJ LISNF2NX¥YAYy3a GKS | L+ &SNER fadaBeiolsuch ®siing mus

NI |y e

not disclose the result to any other person beyond the tested individual or his/her spouse, or his/her parents

2NJ LISNE2ya Ay OKIFNHS 2F KA&GKkKSNI SRdzZOF A2y 3> Ay

The act does not specify the circumstances unadbich disclosure to a spouse may tgkaceand does not
appear to explicitly require prior permission from the person who has been tested.

dKS Ol

The Tanzania legislation has a similar provision (section 16 (2)(b)) which allows disclosure to a spousk|or sexua

partner without consent.
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Conclusions

There continues to be an increase in the number of countries that develop and
promulgate laws and policies protecting the right to confidentiality.

However, protection of the right to confidentiality is weak in a ren of new HIV
specific laws.

A number of new laws are making disclosure of HIV status mandatory by creating
criminal offences for nowlisclosure (even where steps have been taken to protect
sexual partners).

Recommendations

Advocate for laws and policiaa line with the International Guidelines on HIV and
Human Rights and thBADGnodel law that explicitly protect the right to confidentiality,
that limit circumstances of disclosure without consent, that clearly specify circumstances
in which disclosure isawful (with an appropriate risk assessment process) and that
create offences for breaches of confidentiality.

Ensure that HCW are adequately trained about the rules and importance of
confidentiality and the consequences of breaches.

Advocate for the preision of accessible mechanisms for redress where rights to
confidentiality are breached

Table 28: Comparing findings from 200@009

Conclusions

The 2006 Report found continue
breaches of the right tq
confidentiality, despite constitutiona
protection for the right to privacy.
Breaches of confidentiality acted as
barrier to access to health car
services and led to potential violeng
against women with HIV.

The 2009 Report recognises th
there has been progress i
developing protective laws an
policies on confidentiality
However, some contain wed
protection and others provide fo
overlybroad circumstances i
which disclosures may take place

Recommendations:
for law reform

Advocaté

The 2006 Report recommende
advocacy for the development (
laws to provide for confidentiality.

The 2009 Report recognises tl
continued need for advocacy t
promote laws on confidentiality
and disclosure in line with thos
set out in theSAD@nodel law and
the International Guidelines. Th
2009 Report also recommes
that health care workers receiv

training on the right to
confidentiality and that
mechanisms are created t
address breaches q
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confidentiality.

Recommendations: The 2009 Report furthermor
Monitoring recommends  monitoring 0
disclosure to % parties in terms
of the legal provisions in the DR
Tanzania and Mozambique.

3.3.2 Regulation of HIV goods, services and information

International and Regional Standards

LY HAnHYX DAARSftAYS ¢ 2F GKS LYOGSNyFrdA2ylrt D
MIKGa RAYSyaAirzya (2 | L+ LINBBIheGhigeihs creattkS | Y S
detailed guidance on laws and policies required to provide widespread availability to all
relevant health care services.

The commentary on Guideline 6 recommends thail I § Sa AGRS@St 2L ' YR A Yl
plans to progressively realise universal access to comprehensive treatment, care and
&dzLILI2 NI F2NJ | f f  PUSThA @uitialines furthdr ¥raiphasgize h nebd far ¢
A32OSNYYSydGa G2 | Obd & @lj dyO 0tk al yWE 33 NRHO IDMMAR S €
that states take positive steps to address factors that hinder access to treatment, especially

for vulnerable groups such as rural populations, children, women as well as migrants,
refugees and displaced pofations, amongst others.

The SADC Model Law also contains provisions that address prevention, treatment, care and
support and state that there is an obligation on the state to provide access to affordable,
high quality antiretroviral therapy (ARV) to ttear prevent HIV and opportunistic
infections. The model law recommends, amongst others, that:

e Postexposure prophylaxis after rape and sexual assault be available to all rape survivors
without delay;

e States provide access to HIV testing and PMTCT progearto all pregnanivomenand
that these programmes including psychosocial support, follow up services and
nutritional support;

e States develop national plans for the realisation of universal access to treatment (and in
particular, for access to treatmerfr children), care and support and ensure that
people living with HIV and those who are part of vulnerable and marginalised groups are
able to participate in the design and implementation of the plan;

% page 4.
% page 38.

[70]



e Children receive all protection that they are entitléd under the Convention of the
Rights of the Child; and not be subjected to discrimination on the basis of their HIV
status, or the HIV status of their caregiver; and

e Prisoners should not be subjected to compulsory HIV testing and should have access to
information on prevention, treatment and care, as well as access to the means to
prevent HIV transmission, including condoms, lubricant and clean injecting drug
equipment.

The 2006 Report focused on findings in SADC relating to access to treatment (dyecifica
ARVSs) and prevention programmes, due to the lack of detailed information regarding SADC
laws and policies regulating Hi®lated goods, services and information. Similarly, this
Report looks at

e Whether states have developed national frameworks foivarsal access that include
human rights;

e Whether progress has been made in increasing access to treatment; and

e Whether progress has been made in increasing access to prevention programmes.

3.2.2.1Treatment: Access to antiretroviral therapy

Information available indicates that 11 SADC countries have national ARV policies and or
plans in place to facilitate access to treatment. There was no information available for the
remaining three countries.

Table 29: Right to health and antiretroviral access

COUNTHES CONSTITUTIONAL RIG NATIONAL ARV POLIf ARV CRITERIA IN POLICY
TO HEALTH OR PLAN PLAN
Angola X No information No information
Botswana No clause X X
DRC X No information No information
Lesotho X X X
Madagascar X No information No information
Malawi X X X
Mauritius No clause X No information
Mozambique X X X
Namibia Contained under| X X
Wt NA Yy OA L Sa&
t2f A0 Q g
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enforceable per se.
South Africa X X X
Swaziland No clause X X
Tanzania No information X No information
Zambia No claus X X
Zimbabwe No clause X No information

SADC countries have reported frequently dramatic increases in the numbers of people
receiving medication, with 9 countri&sreporting an increase of 10% or more by December

2007. The UNAID®)08 Report on the Gibal AIDS EpidemdB L2 NI1a GKF G ai0KS
people receiving antiretroviral drugs in leand middleincome countries has increased-10

F2fR Ay 2yité &AAE &SINB>Z NBIFIOKAYH Théerdpa i o Y
states that almost a mithh more people were receiving treatment at the end of 2007, than

in 2006, with the greatest increases occurring in-Satharan AfricH.

Table 30: Progress in increasing access to treatment

NOs RECEIVIN NOs RECEIVIN
COUNTRY TREATMENT DEC 2005 | TREATMENTHT 2007
Angola 2,5003,500 11 549
Botswana 67,00077,000 92 932
Democratic Republic of Congo 7,0008,500 4716
Lesotho 7,5009,000 21710
Madagascar <200 138
Malawi 31,00635,000 100 649
Mauritius <200 1500
Mozambigue 19,000621,000 85 822
Nambia 27,000631,000 52316

% Angola, Democratic Republic of Congo, Lesotho, Malawi, MozambiquebidaBwaziland, Tanzania and

Zambia

% UNAIDS008 Report on the Global AIDS Epidemik3Q www.unaids.orgaccessed 20 February 2009.

21 hE !'blL5{ YR !'bL/9C W¢t2gl NRa ! yhteh@midnsibthe OOS&aayY {
Health SectdfProgress Report 2008agel5.

BAUNAIDS estimates that by December 2005 there were 5,000 people requiring ARV treatment in

Madagascar with 51 people actually receiving/A@eatment coveragel1%)
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Source: WHCORrogress on Global Access to HIVirAtrbviral Therapyg ! NBLER2NI 2y 6Gq280@& pé
March 2006 androwards Universal Access: Scaling up priority HIV/AIDS interventions in the health sector:
Progress Report, 2008

However, despite these increases, the overall picture remains bleakly two SADC
countries® are providing treatment to more than 70% of those in need, while 35%ve
not yet been able to ensure treatment access to a quarter of all those who require it.

Table 31: Percentage of the treatment need that is being met

% Botswana and Namii
% Democratic Republic of Congo, Madsgar, Mauritius, Mozambique, Zimbabwe
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While access to treatment is improving overall, there are clearly barriers to access to
treatment for vulnerable groups, including:

e Rural populations
e Children
e Mobile and migrant populations

In May 2008, South Africa experienced a wave obpdobic violence, displacing around 100 000 people ffom
their homes who were then forced to rely on civil society to provide for their basic needs, including health
care. Conditions in many of the camps were appalling, with inadequate sHelberandaccess to health care.
These conditions clearly posed a threat to the health of the people living there, especially those living wjth HIV,
some of whom were forced to interrupt their ARV treatment. In addition to the lack of facilities in the camps,
displaced people also experienced difficulties in accessing health care at local clinics and hospitals. In a
complaint made by civil society organisations to the United Nations High Commission on Refugees in (October
2008, concerns were expressed about the treant of displaced persons at clinics and other health facilities,
citing examples of abuse of displaced people by health care workers and denial of trediment

Migrant populations and foreigners in Botswana report limited, if any, access to health cateeserThe
Botswana government is currently not providing antiretroviral medication to foreigners or refugees. Children
of Botswanan men, born to unmarried foreign mothers are unable to access health care.

Similarly, Zimbabweans forced from their homes du¢he political conflict, poverty and the health care crisi
report difficulties accessing health care services.

7]

Rural PopulationsAccess to health care for people living in rural areas has been a perennial
problem. The UNAIDZ08 Report on the GlabAIDS Epidemidentifies specific concerns
about rural populations, indicating that most health care facilities providing ARV coverage
are located in urban areas and therefore inaccessible to people living in rural areas.
Research undertaken by the WdrHealth Organisation in 2006 indicated that over 75% of
doctors and 60% of nurses work in urban settings, leaving rural populations critically- under
served.

In Angoladespite a significant increase in ARV coverage, civil society expressed grave sahcernaccess
to treatment for rural areas. Many facilities offering treatment are located in provincial capital cities, lgaving

those living in rural areas with limited access. There are some provinces which have no health care facilities in
rural area that are able to provide ARVs. People have to travel long distances to get to facilities and there are
long waits to see health care professiori&ls

Children:South Africa, Mozambique and Zimbabwe have all made significant progress in
expanding acces® treatment for children.

190 Civil society complaint to the United Nations High Commissioner on Human Rights, calling for an
investigation into to United Nations High Commission on Refugees, 13 Octiiferéailable at
http://www.tac.org.za/community/files/file/xenophobia/complaint%20by%20WC%20CS%20re%20UKRBCR %
13%200ctober%202008%20final%20vers.pdéessed on 16 March 2009

191 Irin News www.plusnew.org accessed 16 March 2009.
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http://www.plusnew.org/

Table 32: Progress in increasing access to treatment for children

COUNTRY NOs RECEIVING TREATMENT | NOS RECEIVING TREATMENT
AU DEC 2007

Angola

Botswana

DRC

Lesotho 1553

Madagascar

Malawi 5783 10 439

Mauritius

Mozambique 3 443 6 320

Namibia 4 300

South Africa 23 369 32 080

Swaziland

Tanzania 3576 11 176

Zambia 7 200 11 602

Zimbabwe 4364 10 000

Source: WHOTowards Universal Access: Scaling up priority HIV/AIDS interventions in the health sect
progress report, 2008nformation also accessed from UNAIDS Country progress reports.

2]

Lesothodeveloped a National Action Plan on Women, Girls and HIV/AIDS fogZWID. The plan promote
equitable access to treatment for women and girls.

Malawi has a range of policies and strategies that attempt to promote access to comprehensive treatment,
care and support for children. These include the National Policy on Orphans and Other Vulnerable Children
(2003), the draft National Community Home BasedeGauidelines (2005), the National Plan of Action|on
Orphans and Other Vulnerable Children (2004) and the Prevention of Mother to Child Transmission of HIV
Strategy (2003). These policies prohibit discrimination against children in the provision of tnéatere and
support and recognise that children encounter barriers in access to treatment.

Although progress has been made in scaling up treatment to children, with 198 000 children
receiving ARVs at the end of 20¢7the UNAIDR008 Report on the Global AIDS Epiderailed for
intensified action to expand access to treatment for children, recognising that children are
significantly less likely to receive antiretroviral therapy.

2 1 hs 'blL5{ FYR !'!bL/9C We¢26FNRE& ! YA DSNEHLlirfthel OOSaay
Health SectdfProgress Report 200® 98
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In Angola,SCARJOV (a local NGO) tasdNB 4 a SR 02y OSNy & |l o2dzi GKS O2aia
formulations of ARVs are not always available and children have to make do with adult formulations on
occasion.

Shortage of health care worker$he 2006 World Health Report found that there was a
global shortage of 4.3 million doctors, nurses and midwives. -Sailfaran Africa was
critically undefresourced in this respect, needing at least a million more health care
workers. The HIV epidemic hasetched already oveburdened health care systems and
the lack of health care workers has a significant impact on the provision of antiretroviral
treatment.

Table 33: Distribution of health care workers in SADC

COUNTRY PHYSICIANS DENSITY | NURSES DENSITY MIDWIVES | DENSITY PE
PER 1000 PER 1000 1000

Angola 881 0.08 13135 1.15 492 0.04

Botswana 715 0.40 4 753 2.65

DRC 5 827 0.11 28 789 0.53

Lesotho 89 0.05 1123 0.62

Madagascar | 5201 0.29 5661 0.32

Malawi 266 0.02 7 264 0.59

Mauritius 13® 1.06 4 550 3.69 54 0.04

Mozambique | 514 0.03 3954 0.21 2 229 0.12

Namibia 598 0.3 6 145 3.06

South Africa | 34 829 0.77 184 459 4.08

Swaziland 171 0.16 6 828 6.30

Tanzania 822 0.02 13 292 0.37

Zambia 1264 0.12 19 014 1.74 2 996 0.27

Zimbabwe 2 086 0.16 9 357 0.72

Source: WHO World Health Report, 2006

Lesothohas improved its ARV coverage but its progress is being hampered by huge shortages in healthcare
personnel. Theae are just five doctors and 62 nurses per 100,000 inhabitants in h@gneighbouring Sout

Africa has 74 doctors and 393 nurses per 100,000 inhabitants). 13 Eighty per cent of doctors in &esptho
visiting foreigners, mainly from other parts of Africa and awaiting certification to practice in South Africal. In its
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2007-2008 annual report issued in February 2008, the MOHSW reported that only two of the 171 health
centres in the country had the minimum staffing requir&d

Conclusions

Almost all SADC countries have developed national ARV plans.

SADC states continue to makeogress, with many more people accessing treatment
than in 2006.

However, targets for universal access to ARVs are still far from being met.

Vulnerable populations (for example, rural populations, children and migrants) face
difficulties accessing AR\&vien in countries where treatment access is improving.

The lack of adequate and trained health care personnel is a key barrier to universal
access to treatment, care and support.

Distances to health facilities providing treatment are also impeding acoessedtment,
especially for rural populations.

Recommendations

Continue to advocate for the retlut of ARV programmes, with a particular focus on
identifying barriers to accessing treatment and prioritising vulnerable populations with
limited access to mgrammes.

Advocate for policies that ensure that all procurement processes include specific
provision for paediatric formulations of ARVs.

Conduct further research to evaluate regulation and
programmes in Angola, DRC and Madagascar.

Conduct further research to identify barriers to access for vulnerable populations (e.qg.
rural populations and children).

Advocate for states to increase available resources to ensure adequate, skilled health
care workers to manage ARV programmes.

implementation of ARV

Table 34 Comparing findings from 20062009

Conclusions

The 2006 Report found that AR
targets were not being met and thg
access to ARVs was a key hun
rights issue in the region.

The 2009 Report recognises th
there has been progress in acce
to ARVs, buthat treatment targets
are still unmet. In particular, i
recognises that vulnerable grouy
(such as rural populations an

103

25 March 2009

MSF Activity Report 2007 http://www.msf.org/source/actrep/2008/IARR008 complete.pdaccessed on
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3.2.2.2Prevention

The SADCModel Law recommends the provision of comprehensive prevention services

relating to HIV and AIDS. This report focuses on prevention programmes foraptegn
women, children and prisoners.

Prevention of Mother to Child Transmission (PMTQ@):SADC countries now provide
PMTCT programmes to prevent transmission of HIV from mother to child.

Table 35: HIV prevention programmes for women
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Zambia X X

Zimbabwe X X

Ideally, the World Health Organisation recommentat PMTCT programmes promote
comprehensive approach, including:

e Primary prevention of HIV;
e Prevention of unintended pregnancies amongst women;
e Prevention of HIV transmission from mother to child; and

a

e Provision of treatment, care and support for mothensth HIV, their children and

families.

Good Practice: Ave Maria Maternity Hospital, Madagascar

The Counselling and Testing Centre at the Ave Maria Maternity Hospital in Antisrable is an exam

ble of a

successful approach to mother to child prevention prognaes. The centre has offered free, confidential and

voluntary HIV testing to preghant women since 2004 as part of a programme to address sexually tran

illnesses in pregnant women. It has a dedicated team of health care workers, including a docter,

ordinator, an adviser and two laboratory assistants.

smitted

Since its creation, the centre has tested more than 2600 people and it has developed a set of indicators to

ensure that it maintains a high quality service. These include benchmarks on the naofmlvemen with
sexually transmitted illnesses who undergo HIV testing, the number of women with sexual trans

mitted

illnesses who bring their partners in for treatment and the number of women with sexually transmitted

illnesses that discuss their illness lwtheir partners.

There are also indicators to ensure the availability of laboratory services and a sufficient supply o
needed to treat all sexually transmitted infections.

f drugs

Good Practice: PMTCT in Mozambique

In 2006 Mozambiquentegrated PMTCT programmes into existing maternal and child health services
Ministry of Health introduced a range of new policies to support the programme. These have in

provider initiated, optout testing in antenatal and aternal health settings, the introduction of combination

The
cluded

therapy, conducting CD4 counts in ante natal and maternal health facilities (to reduce the number of facilities

that women had to visit) and the introduction of support groups for pregnant women ranthers. In

September 2007, a policy permitting maternal and child health nurses and health technicians to provide

antiretroviral medication to pregnant women was introduced to further expand access.

Unfortunately, the existence of PMTCT programmes hagynaranteed universal access

to

all pregnant women with HIV. Only 60% of SADC countries are providing access to half the

women who require access.

In 2007, 15% of all pregnant women with HIV in-lanwd middleincome countries lived in
South Africa. Mpambique and Tanzania accounted for another 7% each, while Zambia and

[79]



Malawi each accounted for 5% In 2004, only 10% of all pregnant women received ARVs
for PMTCT and the majority of these lived in developed countries. This number has
increased signitantly in 2007, with over one third of pregnant women living with HIV now
able to access PMTCT services. The most dramatic increases took placeSahardn
Africal® Despite this, access to PMTCT services remains inadequate in SADC, placing
children atrisk of HIV infection.

Table 36: Percentage of Pregnant Women with HIV accessing PMTCT

COUNTRY PERCENTAGE IN 2007 MODE OF TESTING
Angola

Botswana 89.9 Op out
DRC

Lesotho 31.1 Opt out
Madagascar

Malawi

Mauritius 31.7 Opt out
Mozambique 29.8 Opt out
Namibia 49

South Africa 66 VCT
Swaziland 52 Opt out
Tanzania 55

Zambia 39.1

Zimbabwe 67.4

Although the information in Table 35 is incomplete, it does not suggest thabwiptesting

for pregnant women is not necessarily associatgth higher numbers of women accessing
PMTCT. South Africa, which provid&STrather than opt out testing in the context of ante

natal care, reports that 66% of women are able to access PMTCT services, while Lesotho,
which provides opbut testing to pregant women, only reports a figure of 31.1%.

"WHO,UNAIDS/AR ! bL/ 9C We¢24sl NRa ! YADSNELFE ! OO0Saay {OFfAay3
Health SectdProgress Report 2008 80
2 1 hs 'blL5{ FYR 'bL/9C We¢26FNR& ! YABSNEIf 1 00Saay ¢{
Health SectdProgresdkeport 2008p 79
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Concerns about the optut testing model have already been discussed in this ch&fter

and are particularly relevant for pregnant women. The inequality in the relationship
between health care providers and patisnmay inhibit women from rejecting an HIV test
when it is offered to them and the truncated form of prest counselling, which is a feature

of provider initiated optout testing, undermines their ability to provide informed consent to

the test. Researclsuggests that human rights violations in health care settings create
significant barriers for women and impede access to services, including PMTCT services.
Given the current low uptake of PMTCT programmes, there is a need to undertake more
research todentify the barriers to access and strategies to remove them.

PrisonersThe criminalisation of sex between men continues to act as a barrier to providing
HIV prevention programmes in prisons, with authorities refusing to provide condoms to
inmates whilstmen having sex with men remains illegal. Even where there is agreement on
the distribution of condoms in prisons, in practice inmates are not able to access them
easily.

Table 37: Access to Condoms within Prisons

COUNTRY SEX BETWEEN Mi SEX BETWEEN ME| CONDOM DISTRIBUTI(
NOT UNLAWFUL UNLAWFUL IN PRISON

Angola X Yes

Botswana X No

DRC X No

Lesotho X No

Madagascar X Yes

Malawi X No

Mauritius X Yes, by NGOs
Mozambique X No

Namibia X No

South Africa X Yes

Swaziland X No information

Tanania X No

Zambia X Yes, but not alway

available in practice

1% 5ee section 3.3.1.2, above.
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Zimbabwe X Yes

Children:A January 2009 review of HIV testing policies in five SADC countries showed that in
four of the countries surveyed, children under the age of 18 can access kg tescertain
circumstances?’

Table 38: Laws relating to children and consent in SADC

COUNTRY LAW PROVIDING CHILDREN W AGE OF CONSENT
CAPACITY TO CONSENT

Lesotho X 12

Mauritius X Child must be of an age ¢
which  they  demonstrate
understanding othe nature of

the test
Mozambique X 16
South Africa X 12 and must be able tg

understand the nature of the
test

Tanzania 18

In a number of SADC countries that have adopted newrélted laws, children under the
age of 18 are able to consent indepamily to HIV testing. However, difficulties remain,
even where new HPvelated laws on capacity to consent have been developed:

e In some countries, older laws setting the age of consent at 18 years have not been
specifically repealed by the new Hi®latedlegislation;

e Inthe DRC, the new law fails to provide an age of consent;

e In Tanzania, section 15(1) of the HIV and AIDS (Prevention and Control) Act (2008)
provides for parental consent for HIV testing; and

e In Mauritius, the law provides that an adolestenay request an HIV test without the
permission of a parent or legal guardian if the test is requested in writing and the
medical practitioner assesses that he or she has the capacity to cdffsent

Requiring parental consent for HIV testing creates a nunidfebarriers to adolescents
accessing HIV prevention services, as many would not want their parents to know they were

97 |nformation was only obtained on the situation in Lesotho, Mauritius, Mozambique, South Africa and

Tanzania.
198 Section 7(5) of the HIV and AIDS Act 31 of 2006

[82]



sexually active. Others may not have parents or legal guardians as they have been orphaned
by the epidemic. Further barriers arise Wheéd BIJA OS & T2 NJ & HNAKS yIRNE £yd2 (

In Lesotho, the Know Your Status Campaign found that the HIV testing guidelines did not deal expressly with
testing young adolescents. Counsellors were not trained on how to ensure that informed consemt was
appropriately obtained and that the special needs of children in ftest counselling were addresséd.

Conclusions

e All SADC countries have programmes in place to provide ARVs to pregnant women to
reduce the risk of HIV transmission to infants.

e However, this Bs not translated into universal access for pregnant women with HIV.

e The provision of opbut testing for pregnant women does not appear to be associated
with higher numbers of pregnant women accessing HIV testing and PMTCT programmes.

e Prisoners in many ADC countries are denied access to condoms, due to the
criminalisation of sex between men.

e Some SADC countries have passed new laws recognising the emerging autonomy of
children and allowing them to consent independently to HIV testing without parental
consent. However, there are difficulties with some of these laws.
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Recommendations

e Advocate for the continued expansion of PMTCT programmes, with a focus on
identifying factors that act as barriers to access.

e Ensure that health care workers providing Héated services to pregnant women are
adequately trained to protect the human rights of pregnant women, including informed
consent and confidentiality during HIV tesi.

e Monitor PMTCT programmes to identify human rights violations that may impede access
to health care and HIelated services.

e Advocate for decriminalisation of sex between men and for access to condoms in
prisons.

e Advocate for continued law reform tprovide for independent consent to HIV testing
for children, as well as dedicated HIV testing and counselling guidelines for children.

e Undertake further research into children and the age of consent in SADC countries.
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Table 39: Comparing findings from @6- 2009
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